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Lecture # 4
Legal Aspects / Risk Management

Evolving Risks In Engineering Practice

Paul L. Kelley, P.E.
Senior Principal, Simpson Gumpertz & Heger

24 October 2017

BSCES SEI BOSTON – 2017 LECTURE SERIES                                                                
Construction Aspects of Structural Engineering – “If You Design It, Can They Build It?”

Paul Kelley is…
• Senior Principal and Director at Simpson Gumpertz & Heger Inc., a 500-person                  

consulting engineering firm based in Boston, MA

• BSCE(1977) and MSCE(1979) from Tufts University

• Registered Structural  Engineer in MA, CT, NY, FL and many other states  

• Experienced (at SGH 38 years) in structural design of hospitals, university science, library 
buildings and office buildings; concrete technology; repair of civil infrastructure 

• Experienced in determining causes and costs of large complex claims involving buildings and 
civil structures

• Has testified as an expert in many depositions, arbitrations, administrative hearings, 
mediations, and municipal, state, and federal trial courts in cases involving structural 
collapse, concrete technology, and construction cost and process
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Engineering Risk Topics

• Precautions in Specifying New Materials and Systems

• Proper Use of Engineering Seal to Identify Level of 
Responsibility

• Delegated and Deferred Design

• Recognizing Risks in Design-Build Assignments
Slide 3

Precautions In Specifying New 
Materials And Systems
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Example of Prescriptive 
Material Requirements
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AISC Design Guide:  Structural Stainless Steel
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Page 184 of 706 in Submittal 034100-0003-00,
Canopy Calculation Package, is drawn directly 
from Stainless Steel Fasteners Designer Handbook Slide 11

Specified Material Properties Required Tight and Specific Heat 
Treatment Temperature Range…

Effects of Heat Treatment on Mechanical Properties –
Industry Data Sheets

Tempering 410 in the range 750-1050°F results in decreased 
toughness and somewhat reduced corrosion resistance

# Due to associated low impact resistance this steel should not be 
tempered in the range 425-600°C (797-1112°F)

Tempering this alloy in the range of 750/1050ºF (399/566ºC) 
results in decreased impact strength and also reduced corrosion 
resistance (the nature and extent of which vary with the media 
involved). 

Tempering between 750°F (399°C) and 1050ºF (566°C) should be 
avoided if possible since it results in decreased impact strength 
due to precipitation of alpha prime
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Certain Heat Treating Temperatures 
Can Negatively Impact Toughness…

Certain Heat Treating Temperatures Can 
Negatively Impact Corrosion Resistance of Martensitic Steels…

• Corrosion susceptibility with 
chloride exposure increased by 
heat treating between 700 and 
1100°F

• Degradation of corrosion 
performance thought to be due 
to size and distribution of  
carbides in the microstructure

• Corrosion susceptibility and stress 
corrosion cracking resistance 
interrelated for these materials, 
as cracking is caused by hydrogen 
evolution during corrosion

Slide 14
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Heat Treatment Certificate for Rods 
Showed Improper Tempering Temperature…
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Schinnerer’s Guidelines for Improving Practice…
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Example of Prescribed Due Diligence When Using 
Unusual Material in AWS Bridge Welding Code…
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Proper Use of Engineering Seal to 
Identify Level of Responsibility
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Massachusetts Engineering Rules and Regulations 
Contain Many Requirements Involving Use of Seal…

Slide 20

New Jersey Sealing Rules Similar But Different…
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Typical Construction Detail in Area of Proposed Roadway…
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CONFIDENTIAL & PRIVILEGED – Prepared for Mediation Slide 26
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New Jersey Sealing Rules Similar But Different…
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Delegated And Deferred Design

Slide 29

Design of Some Building Systems Are Commonly Delegated to 
Fabricator Based on General Layout and Performance Criteria… 
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Delegated Responsibility 
Can Be Significant and Near Total…

Slide 31

DRAFT – Attorney-Client Privileged

Shop Drawings Show 3 Feet Structural Depth…

Slide 32



10/23/2017

17

Slide 33

Detail of Repair with Thinner Topping Slab…

Vertical Clearance Requirements 
for Parking Garages…
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PCI Manual Recommends Elevation Tolerances…
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PCI Manual Recommends Erection Tolerances…
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Slide 39

2006 CASE Document on Delegated Engineering…
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SERs Often Delegate Design to Fabricator’s SSE When 
Proprietary Component Geometries, Systems, 

Processes, and Details Involved…

Slide 42

SSEs May Be Required 
By Law And/Or Contract to Seal Their Work…
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Slide 43

Significant, Near Total Responsibility 
Can Be Delegated By SER to SSE…

2012 IBC Identifies Registered Design Professional in 
Responsible Charge as Reviewer and Coordinator…

Slide 44
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Recognizing Risks 
In Design-Build Assignments

Slide 45

Design-Build Risks Talking Points…

1. Think like a contractor as well as an engineer
2. Understand contractual design responsibility for prescriptive 

portion of bridging documents
3. Keep responsibility for estimating with Contractor and define 

design-evolution contingency in Teaming Agreement
4. Participate in identification and mitigation of risks with the 

Contractor
5. Use proposed design change order process to manage out-of-

scope design and CA assignments

Slide 46
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Think Like a Contractor…
1. Price offered for final design services will be part of  Contractor’s final price and difficult 

to adjust without proper justification.  

2. Contractors do not bypass seeking fair compensation for change and neither should the 
Design Professional.

3. Contractors are more likely to rigidly enforce design contract than Owners in traditional 
design-bid-build jobs, where proceeding with additional services without authorization 
is common.  

4. Hard dollar pricing of early-stage design documents is risky. Contractors deal with risk 
using multiple forms of risk limitation, risk allocation to others, and pricing contingency. 
Design Professionals need to become better at risk identification and risk management, 
especially where they may know more than the Contractor.

Slide 47

Understand Contractual Design Responsibility for 
Prescriptive Portions RFP (“Bridging”) Documents...  

1. Owners using design-build to limit their historical warranty of fitness of 
design documents

2. Owner’s risk transfer hindered by Owner’s desires for certain prescriptive 
requirements

3. Owner’s use very broad exculpatory language to deny any responsibility for 
fitness of prescriptive requirements within RFP documents

4. Jury still out on Owner approach – but Design Professionals need to be very 
cautious about accepting liability for prescriptive requirements that cannot 
be vetted in the short and underfunded Pursuit Phase

Slide 48
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Owners Often Use “Bridging” Form of Design-Build to Define 
Prescriptive Standard Design and Other Requirements…

• Basic Design-Build Arrangement

• Design-Build Bridging Arrangement

Concept Phase Design-Build Phase
Owner Adopts 
Performance 
Based Project 

Criteria

Design-Builder 
Hired to Design 

Project & Perform 
Construction

Preliminary Design Phase

Design Professional 
Creates Conceptual 

Design

Concept Phase Design-Build Phase

Local Government
Adopts Project 

Criteria

Design-Builder 
Hired to Complete 
Design & Perform 

Construction

Slide 49

Do RFP Documents Have Any Value?

• In traditional Design-Bid-Build – Owner warrants fitness of 
contract documents

• In Single-Phase Design-Build – Owner provides preliminary 
design but attempts to avoid warranting its fitness – and 
Owner may attempt to transfer many other risks of poor 
Owner performance to the Design-Builder

Slide 50
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Owner’s Use Design Build 
to Limit/Eliminate Responsibility for Project Design…
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Owner’s Use Design Build 
to Limit/Eliminate Responsibility for Project Design…
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Owner’s Use Design Build 
to Limit/Eliminate Responsibility for Project Design…
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Owner’s Use Design Build 
to Limit/Eliminate Responsibility for Project Design…
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Article 8.02 
Approvals by 
Engineer; 
No Liability

Slide 55

Owners Even Limit Their Responsibility 
for Designs They Approve…

Agency RFP Drawings for Counterweight Sheaves 
Were Highly Developed and Prescriptive…

Slide 56



10/23/2017

29

DB Contract Included Broad Exculpatory Provisions…  

Slide 57
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But Sometimes 
Not For Prescriptive Requirements…



10/23/2017

30

Does DB Engineer’s Stamp on 
Alter Contract/Transfer Risk?

Slide 59

Are Current Engineering Rules and 
Regulations In Tune With Design-Build?

Per 250 CMR Section 3.05 (3) The seal is to be used only by 
the registrant personally, and only on drawings and/or 
documents produced by the registrant personally or under 
the registrant’s direct personal supervision… The registrant 
shall add any suitable comments if not taking entire 
responsibility for all of the work on the drawings and/or 
documents. 

Slide 60
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Council of American Structural Engineers
Guideline Document 962 on Use of Information From Others…

Slide 61

Case 962 Gives Guidance on 
Use of Information From Others…

Slide 62
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Designer Contract Should Clearly Address EOR Scope…

Slide 63
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Designer Contract Should Clearly Address EOR Scope…
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Remedy/Advice…

•Review RFP drawings and specifications before 
proposal and identify obvious errors 

•Memorialize and confirm interpretation of what is 
prescribed or warranted by Owner or by Contractor

•Beware of new materials
Slide 65

Keep Cost Estimating Responsibility with Contractor and 
Define Design Evolution Contingency in Teaming Agreement...  

1. Cost and time constraints force DESIGN-BUILDER to advance RFP 
documents to only partial design-development level

2. Hard dollar pricing of schematic designs creates MANY pricing risks
3. THE DEVIL (AND THE COSTS) ARE IN THE DETAILS
4. Design engineers are typically not cost savvy
5. Construction estimators are not mind readers
6. Low-price basis of PROJECT AWARD discourages appropriate contingencies
7. RISK TO DESIGN-BUILDER  is GREAT!
8. Recent experience shows Contractor pushing cost-overrun risk to Design 

Professionals and their professional liability insurance
Slide 66
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Traditional Assignment Of Risk Of Imperfect Designs 
To Owner Contingency Is Eliminated… 

But Who Bears It And How Is It Valued?
• Traditional cost of a DESIGN-BID-BUILD job is 100 units of construction, 10 

units of owner-provided design, 30 units of Owner project management , 2 
units of Owner provided testing and inspection, and 10 units of Owner design 
and construction contingency. TOTAL 152 UNITS.

• Cost of SINGLE-PHASE DESIGN-BUILD job is 100 units of construction, 10 
units of contractor-provided design, 20 units of Owner project management 
(shorter overall time), 5 units Owner-supplied oversight consultant , 2 units of 
Contractor-provided testing and inspection, and 0 units of Owner design and 
construction contingency.  TOTAL 137 UNITS with 0 design and construction 
contingency.

• WHO NOW BEARS THE 10% DESIGN AND CONSTRUCTION CONTINGENCY 
RISK?  If the BUILDER, the entire profit is at risk.  If the DESIGNER, the entire 
fee is at risk!

• THE OWNER WINS and the DESIGN-BUILDER loses! Slide 67
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DB Teaming Agreements Define Pursuit Efforts…
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DB Teaming Agreements Define Pursuit Efforts…
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DB Teaming Agreements Define Pursuit Efforts…
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DB Teaming Agreements Define Pursuit Efforts…
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DB Teaming Agreements Define Pursuit Efforts…
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Slide 73
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Bid Drawings Construction Drawings
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Slide 77
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Slide 79
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Preliminary Design of 
Reinforcing Steel Can Be 
Complicated Especially In 
Systems Involving Seismic 
and Blast Confinement 
Steel.
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Typical Design-Risk Language for Quantities at Bid 

Slide 81

Common Design Build Pricing Should Incorporate 
Sizable Contingency For Incomplete Design Risks…

Slide 82
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Common Design Build Pricing Should Incorporate 
Sizable Contingency For Incomplete Design Risks…

Pg. 15:  Section 3.5 - Allowances

Pg. 26:  Section 6 - Conclusion

Slide 83

Common Design Build Pricing Should Incorporate 
Sizable Contingency For Incomplete Design Risks…

Slide 84
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Industry Standards for Contingency

Slide 85
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Project Contingency for DB 
Cannot Be as Low as Design-Bid-Build…
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Slide 87

Caltrans Addresses Design–Evolution Risk… 

Slide 88
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Other Comments on Contingency…
• Quantity and pricing claims against design professionals for work in Pursuit Phase 

fundamentally relate to cost of design evolution from early to final design stages.

• Contingencies are funds to mitigate risk.

• There are many risks in Design-Build, but two fundamental groupings are design-evolution 
risks and construction-period risks.

• By their definition early designs are incomplete subject to modification and correction and 
most importantly final detail development – historically design-evolution contingencies 
from 10 to 20 percent are used to account for this design evolution.

• Design-evolution contingency should not be considered a fund for errors – it is the 
estimate of costs expected as the fine-tuning of the design occurs until it is final.

• Standard-of care measurements of early designs are difficult – but certainly one would 
expect that an early design, say schematic design, that could support a final cost estimate 
to an accuracy of plus or minus 15% would be viewed within the standard of care as 
demonstrated by the referenced documents. Slide 89
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Engineers in Successful Design-Build 
Need Design-Evolution Contingency…
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Most Teaming Agreements Avoid Clear Statements 
About Designer’s Access to Contingency…

Best to Date:

“Contractor acknowledges 
that the documents utilized 
for pricing were of a 
preliminary design detail and 
as such Contractor has 
included a contingency in its 
budget for design related 
detailing and growth.”

An Added Improvement:

One measure of the Designer’s 
Standard of Care in this 
Agreement is that the 
documents provide enough 
information for the Contractor to 
identify at least 85% of the 
construction cost.

Slide 91

Remedy / Advice

• Meeting of minds between BUILDER and DESIGNER, during 
bid development and just prior to bid, on what is KNOWN 
and what is UNKNOWN so proper and competitive 
contingencies can be set

Slide 92



10/23/2017

47

Participate in Identification and 
Mitigation of Risks with the Contractor...  

1. Successful design-build teams partner to identify, mitigate, and manage risk
2. Efficient use of the limited dollars during pursuit demands identification and 

attention to the most impactful unknowns in the early-phase – whether 
quantity unknown,  complexity unknown, production unknown, or external 
unknown

3. Good checklists guide discussion
4. Perfect place to memorialize worries and hopefully get them addressed or 

priced
5. Clearly a place for Design Professional expansion of services and leadership

Slide 93
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Detailed 
Checklists 
Can Be Used 
to Identify 
Risks
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Specific Project Example

Slide 95

INITIALS RFP DOCUMENT SPEC REFERENCE RISK OR OPPORTUNITY EST $
What we did to mitigate it, if 

any
% Chance of 
Occurrence

Value

3 Fred
Eliminate pedestrian bridge at ramp to 
improve seismic performance of 
abutment

Added path on l id $0.00

4 Fred

Use steel diaphragms instead of cast-in-
place concrete diaphragms for the WF 
girders. Not excluded in RFP manual but 
not preferred by Owner.

Galvanized the diaphragms to address 
the issue associated with corrosion 
under the l id

$0.00

5 Fred
Reduce soil  depth on the l ids to 
minimize loading and number of girder 
l ines required.

Potential for adding green space to l ids 
off the structure

$0.00

6 John Technical Requirements 2.25.11.3 Asphalt Mix Compliance ($200,000)

Ch.2 Section 2.25.11.3 describes the 
financial incentive pay factor for HMA 
material.  I assume HMA will be produced 
at plant.  ***Check quote to see if 
material  quote considers receiving this  
incentive!!!  Estimated max value assume 
~100k tons.

65% ($130,000.00)

7 Waldo Asphalt Compaction  Price Adjustment ($100,000)

Estimated max value assuming ~100k 
tons.  We wil l not be able to capture this 
opportunity if we have a sub perform the 
paving.  I'm not 100% sure if Owner is  
paying this  item but they are required to 
by Standard Specification

50% ($50,000.00)

8 Kim
Not being able to use 1:1 slope - 
Aesthetics Risk.  See L1 page 35 - 
Potential ATC

benched planting spots with no 
maintenance plantings on slope???

30% $0.00

9 John Eliminate pedestrian bridge at NE quad Provide re-designed trail $0.00

10 Fred Trail  - 8% grade $0 ATC Approved 0% $0.00

11 John
Gas Station Driveway revised profile 
near 84th issues with design and 
acceptance by owner

$3,000
Very low risk. Requires coordination in 
Final design

20%

12 Kim
Center platform transit design at Green 
and 92nd

$50,000
Reviewed with Owner. Very low risk. 
Problematic Details may be discovered in 
Final Design

20% $10,000.00

Risk - adds dollars
Opportunity - subtracts dollars

It may be determined that some of 
these items will be addressed in 
the estimate and therefore be 
deleted from this list; but carry all 
ideas here so nothing gets 

Slide 96

Detailed Project Example…
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Sample Typical Bridge Cost Breakdown

Slide 97

Quantity and Complexity Risk 
Can Be Incorporated in Simple Estimate…

Slide 98
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Use Proposed Design Change Order Process…  

1. When scope changes occur – notify ASAP.

2. “You have directed us to respond to RFI 32.  We consider our work to be 
outside the scope of our agreed services.  We are proceeding with the work 
on a time-and-expense basis and will segregate the charges using a cost 
code named PDCO 32.  Please acknowledge your authorization for the 
work by issuing a DCO; otherwise we reserve the right to claim the 
associated charges in a future global design-contract modification.”  

3. Use the above before doing the work, use it for any potential changes 
(changes during IFC, design changes to IFC, directed redesign, value 
engineering, ambiguously scoped CA work, unusual RFIs, unanticipated  
field time, etc.) and keep good diary entries of all time spent.

Slide 99
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Typically in Design-Build, Design Delays Have Larger 
Consequences than in Design-Bid-Build projects…
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Elements Of Effective Teaming Agreements…
• Define expectations and limitations of 

preliminary design.
• Reliance on RFP documents – what is 

warranted by Owner?
• Development of certain RFP concepts –

Contractor directed?
• Matrix of design completeness expected by 

major work category or discipline
• Measures of standard of care during pursuit

• Define responsibilities:
• For quantities
• For unit pricing
• For risk identification and mitigation
• For development of contingencies

Slide 101

• Define basis/makeup of designer 
compensation:

• Contractor funding of engineer during pursuit
• Engineer self-funding during dispute
• Success fee to recover engineer investment in 

pursuit
• Binding agreement for final design intent

• Designer access to contractor pricing 
documents

• During pursuit? 
• If not during pursuit – in escrow

• Define design-evolution contingency and 
designer access

• Limitations of liability – do they exist after 
project award?

Summary…
1. Beware of new materials/systems – when needed apply appropriate due diligence or 

seek expert help

2. Know what you are responsible for and clearly communicate your responsibility in your 
documents.

3. Prepare for design build:

• Think like a contractor as well as an engineer.

• Understand contractual design responsibility for prescriptive portion of bridging 
documents.

• Keep responsibility for estimating with Contractor and define design-evolution 
contingency in Teaming Agreement.

• Participate in identification and mitigation of risks with the Contractor.

• Use proposed design change order process to manage out-of-scope design and CA 
assignments.

Slide 102
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Lecture 4
Legal Aspects/Risk Management

BSCES SEI BOSTON – 2017 LECTURE SERIES                                                                
Construction Aspects of Structural Engineering – “If You Design It, Can They Build It?”

David J. Hatem, PC
Attorney, Donovan Hatem LLP

Presentation Focus
 Design Roles, Responsibilities and Risk

Allocation (3Rs)

 Design Risk and Alternative Project Delivery Methods
• Design-Bid-Build “Baseline”

• Design-Build

• Public-Private Partnerships

• Construction Management At Risk

• Integrated Project Delivery

 Transformed Projects

BSCES SEI BOSTON – 2017 LECTURE SERIES                                                                
Construction Aspects of Structural Engineering – “If You Design It, Can They Build It?”
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Design Roles, Responsibilities and Risk Allocation

 Design Roles:  Who will be providing design services and what is the scope of 
those services?

 Design Responsibilities:  Who has contractual and/or professional 
responsibility for the adequacy of design and for what portions of the design?

 Design Risk Allocation:  Who has been allocated the risk for design 
inadequacies or deficiencies and for what portions of the design?

Note:  “Design” refers to design of permanent project work, as distinct from design of construction 
means, methods, or temporary or incidental work.

BSCES SEI BOSTON – 2017 LECTURE SERIES                                                                
Construction Aspects of Structural Engineering – “If You Design It, Can They Build It?”

Design Roles, Responsibilities and Risk Allocation

Project owner objectives in involving more project 
participants in 3Rs relating to design

Unification and “real time” synchronization of 
design and construction processes

Reduction in adversity and increase in collaboration Maximizing opportunities for design 
development that timely account 
for/incorporate constructability 
considerations

Project owner minimization/containment of cost overrun 
and schedule delay risk

Compression of design and construction 
schedule

Maximization of design and construction risk transfer Single point responsibility for design and 
construction

BSCES SEI BOSTON – 2017 LECTURE SERIES                                                                
Construction Aspects of Structural Engineering – “If You Design It, Can They Build It?”
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3Rs: Design-Bid-Build (DBB)
Owner

Design Professional (1)

Constructor

Design Professional (2)

Trade
Subcontractor Design

Professional (4)
Design
Professional (3)

• Design Professionals (1) and (2) have contractual and professional responsibilities for their respective design 
scopes

• Design Professionals (3) and (4) may have delegated contractual and professional responsibilities for their 
portions of the design

• The Owner is allocated implied warranty risk and obligations to the Constructor for design inadequacies

• The Constructor and Trade Subcontractor have contractual and vicarious responsibilities for design delegated 
to them

BSCES SEI BOSTON – 2017 LECTURE SERIES                                                                
Construction Aspects of Structural Engineering – “If You Design It, Can They Build It?”

3Rs: Design-Build (DB)
• Design Professionals (1) (2) and (3) have contractual and professional responsibilities for 

their design
• The design-builder and the trade subcontractor have contractual and vicarious 

responsibilities for design within their scope, and for the management and coordination 
of Design Professionals (1) and (2)

• The owner may be allocated risk for inadequacies in preliminary or other design that it 
furnishes to the Design-Builder and upon which the latter has the right to rely

Owner

Design-Builder

Design
Professional (2)

Trade Subcontractor

Design
Professional (3)

Design
Professional (1)

BSCES SEI BOSTON – 2017 LECTURE SERIES                                                                
Construction Aspects of Structural Engineering – “If You Design It, Can They Build It?”
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3RS: Construction Management At Risk (CMR)
• Design Professionals (1) and (2) have contractual and professional responsibilities for design 

within their scope

• The Construction Manager may have pre-construction roles, responsibilities and risks relative to 
design:

• Design assist

• Constructability reviews

• Value engineering

• Design review and comment

• Design risk allocation as between owner and construction manager

Owner

Design Professional (1) Design Professional (2)

Construction Manager At Risk

BSCES SEI BOSTON – 2017 LECTURE SERIES                                                                
Construction Aspects of Structural Engineering – “If You Design It, Can They Build It?”

3RS: Construction Management At Risk (CMR)
CMR: Design Risk Allocation As Between Owner and Construction Manager

“Although the owner’s implied warranty applies in a public construction management at risk contract, the 
differences between the responsibilities of a general contractor in a design-bid-build project and those of a 
CMR affect the scope of the implied warranty.  The general contractor in a design-bid-build project may 
benefit from the implied warranty where it relied on the plans and specifications in good faith, but the CMAR 
may benefit from the implied warranty only where it has acted in good faith reliance on the design and acted 
reasonably in light of the CMR’s own design responsibilities. The CMR’s level of participation in the design 
phase of the project and the extent to which the contract delegates design responsibility to the CMR may 
affect a fact finder’s determination as to whether the CMR’s reliance was reasonable. The greater the CMR’s 
design responsibilities in the contract, the greater the CMR’s burden will be to show, when it seeks to 
establish the owner’s liability under the implied warranty, that its reliance on the defective design was both 
reasonable and in good faith.  See generally Sweet & Schneier, supra at §14.04 (“all of the modern variations 
[on the design-bid-build method] have as a common denominator: a blurring of the lines of responsibility”).  
…The amount of recoverable damages may be limited to that which is caused by the CMR’s reasonable and 
good faith reliance on design defects that constitute a breach of the implied warranty.”*
*Coghlin Electrical Contractors, Inc. v. Gilbane Building Company, 472 Mass. 549 (2015) 

BSCES SEI BOSTON – 2017 LECTURE SERIES                                                                
Construction Aspects of Structural Engineering – “If You Design It, Can They Build It?”
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3Rs: Public-Private Partnerships (P3s)
Owner

Concessionaire

Design-Builder

Design 
Professional (1)

Design 
Professional (2)

Trade
Subcontractor

Design 
Professional (3) 

• Design Professionals (1), (2) and (3) have contractual and professional responsibilities for design within their respective 
scopes

• The Concessionaire, Design-Builder and trade subcontractor each have contractual and vicarious responsibilities for 
design within their respective scopes

BSCES SEI BOSTON – 2017 LECTURE SERIES                                                                
Construction Aspects of Structural Engineering – “If You Design It, Can They Build It?”

3Rs: Integrated Project Delivery (IPD)

IPD
• Owner, Design Professional(s) and Constructor (“IPD Parties”) execute single Agreement

• Collaborative and Integrated Design Development Process

• During IPD Contractual Relationship, IPD Parties share (cost/time) risks for design inadequacies and 
(generally) release/waive claims against each other

• “Pure” v. “Hybrid” IPD
• Design risk is shared among IPD parties
• Design Professional has contractual and professional responsibilities for its design
• 3Rs for defective design transform after expiration of the IPD contractual relationship
• What about third-parties’ claims for defective design?
• Professional liability insurance issues

BSCES SEI BOSTON – 2017 LECTURE SERIES                                                                
Construction Aspects of Structural Engineering – “If You Design It, Can They Build It?”



10/23/2017

6

11

 The sequential combination of two different delivery methods for the same project-specific scope.
 For example, the first delivery method may be design-bid-build (or CM-At-Risk) and subsequently 

transform to design-build (or a public-private partnership)
 Transformation may be either planned or unplanned
 Design and Construction Interface Risk
 Risk issues for Design Professionals

– Design Responsibility
– Professional Responsibility
– Degree of Design Development
– Prescriptive and Mandated Design
– Interface and Coordination of Design Components
– Third-party Reliance/Third-Party Beneficiary

Transformed Projects

12

What accounts for Transformed Projects?
 Owner Dissatisfaction with Original Delivery Method
 Owner Need or Desire to Compress the Design and Construction Schedule
 Budget Overruns and/or Concerns About Cost Overruns
 Owner Desire to Transfer More Risk to Design Professionals and/or Others
 Loss or Reduction in Available Public Funding
 Increased Opportunity Recognized for Private Financing

What Are Relevant Risk Factors for Design Professionals in Transformed Projects
 Different from Risk Factors centric and specific to any singular project delivery approach
 Risk Identification and Evaluation is Essential

Transformed Projects
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Design-Bid-Build (CM-At-Risk)         Design-Build (Public-Private Partnership)
Roles, Responsibilities and Risks
Design Characteristics

 Level of Development
– Conceptual
– 30+%
– “100% Complete” (for all or only a portion of the project design)

 Stamped or Sealed?
 Prescriptive
 Mandated
 Critical or Ancillary Project Component?
 Integration, Interface, Interdependency, and Coordination Considerations
 Project-Specific v. Standard, Prototypical Design/Details

Transformed Projects

14

Design-Bid-Build (CM-At-Risk)         Design-Build (Public-Private Partnership)
Roles, Responsibilities and Risks
Contractual and Legal Issues

 Professional Responsibility
 Contractual Responsibility
 Ownership/Use Rights
 Risk Allocation*
 Permits and Approvals
 Stakeholder Requirements and Expectations
 Disclaimers, Reliance Rights
 Implied Warranty

* Hatem, D., Diverse and Bifurcated Design Roles:  Distinguishing Design Responsibility and Design Risk Allocation, 
Design and Construction Management Professional Reporter (Donovan Hatem LLP (Dec. 2016).

Transformed Projects
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15

Design-Bid-Build (CM-At-Risk)         Design-Build (Public-Private Partnership)
Roles, Responsibilities and Risks
Design Professional Teams

 Same or Different
 Conflict of Interest
 Novation
 Assignments
 Third-Party Beneficiaries
 Indemnification
 Design Revision and Modification
 Submittal Review, RFIs, etc.

Owner’s Design Professional Team
Design Professional Subconsultants of Design-Builder

Transformed Projects

16

Design-Bid-Build (CM-At-Risk)         Design-Build (Public-Private Partnership)
Roles, Responsibilities and Risks
Professional Liability Insurance

 Practice
 Project-Specific
 Protective

Transformed Projects
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Summary Observations
• Increasingly, more project participants have roles, responsibilities and risks relating to design of 

permanent project work

• Alternative project delivery methods (APDMs) have significant impacts on the 3Rs of project 
participants pertaining to design

• Contract terms relating to 3Rs in APDMs are in an evolutionary state

• Legal principles as to 3Rs are developing and legal precedent is sparse and nascent

• “Standard of care” for 3Rs is in developmental stage

• Professional liability risk for design inadequacies is neither dependent upon, nor limited to, those 
responsible for design

BSCES SEI BOSTON – 2017 LECTURE SERIES                                                                
Construction Aspects of Structural Engineering – “If You Design It, Can They Build It?”

Recommendations
• Conscientiously evaluate project delivery approaches to identify the 3Rs relating 

to design adequacy relative to your involvement

• Prepare a matrix of roles, responsibilities and risks allocation as to design 
adequacy that identifies and distinguishes those 3Rs among the various project 
participants

• Evaluate the availability and advisability of professional liability insurance for the 
3Rs relating to your participation in the design development process

BSCES SEI BOSTON – 2017 LECTURE SERIES                                                                
Construction Aspects of Structural Engineering – “If You Design It, Can They Build It?”
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Diverse and Bifurcated Design Roles: 
Distinguishing Design Responsibility and Design 
Risk Allocation
by David J. Hatem, PC

Introduction

Increases in both complexity of the design process and utilization of design-build 
(“DB”) involve situations in which two or more design professionals (“DPs”) contribute in differing ways and degrees to the design of 

a particular component of permanent project work (“project component”).  These situations create the need to distinguish between the 
concepts of design responsibility and design risk allocation.

More specifi cally, in design-bid-build (“DBB”) a preliminary (or bridging) DP retained by the owner (“owner’s DP”) may 
prepare performance or design criteria for a project component that is used by the owner as a basis for delegating to a 
constructor (effectuated through the latter’s DP subconsultant – the “constructor’s DP”) the responsibility for fi nal and 
stamped (sealed) design (“fi nal design”) of that component.  This practice is usually described as design delegation.1 

Further, in DB, the owner typically delegates to the design-builder the responsibility for preparing and stamping, by a DP 
subconsultant retained by the design-builder (“design-builder’s DP”), fi nal design of project components.

In both the DBB design delegation and DB contexts, the owner typically will contractually require that the delegatee 
constructor or design-builder, and their respective DP subconsultants, develop and stamp fi nal design of project 
components consistent with the mandated performance or design criteria prepared by the owner’s DP.

The involvement of multiple DPs in the design development and fi nalization processes relating to specifi c project 
components often leads to a myriad of disputes over the varying roles, responsibilities and risks (“3Rs”) of the various 
project participants, especially as to the respective DPs retained by the numerous other project participants.  The result is 
often diffusion, fragmentation and lack of clarity in the demarcation and accountability regarding design responsibilities; 
and uncertainties and complications in the realization and enforcement of contractually defi ned expectations as to risk 
allocation for design inadequacies.  At another (and perhaps even more important level) ineffective contractual provisions 
and certain practices of project participants may produce a fracturing of design responsibility that is not in the public 
interest. continued on page 2
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Industry Expectations as to Roles, Responsibilities and Risk

In the design delegation approach in DBB, and in DB, a 
prevalent and eminently reasonable industry expectation 
is that the DP engaged as a subconsultant by either the 
constructor or the design-builder, who prepares and 
stamps the fi nal design of a project component, will be 
professionally responsible for that design.  The scope of that 
responsibility typically is defi ned in contract documents.2 

Implicit in that expectation is the principle that the DP who 
prepared the design criteria (mandated as a basis for the 
fi nal and stamped design) is not responsible for the fi nal 
design prepared and stamped by a different DP.  Most DPs 
engaged by owners to prepare such design criteria would 
agree with that principle and reinforce it by readily pointing 
to the relatively insignifi cant design fees paid to them as 
compared to the fees paid to the DP who prepares and 
stamps the fi nal design.

Do Industry Expectations as to the 3Rs Conform to Contractual 
and Practice Realities?

Any discussion as to professional responsibilities of the 
respective DPs in DBB delegated design and in DB needs 
to occur in the context of principal and contractual risk 
allocation for fi nal design adequacy as between (a) the 
owner and constructor in DBB design delegation and (b) the 
owner and the design-builder in DB.

As a preliminary matter, there is an important distinction 
in the context of this discussion between (a) design 
responsibility and (b) design risk allocation.

Design responsibility refers to a DP’s professional and 
contractual responsibilities, as a registered professional, 
for the adequacy of its fi nal and stamped design and the 
conformance of that design to contractually-prescribed 
and mandated criteria or standards, and applicable codes 

and other regulatory standards.  As a general matter, only 
registered DPs may be responsible for design.

Design risk allocation refers to the manner in which risk for 
design adequacy is contractually (or by legal implication) 
allocated among project participants.  Risk for design 
adequacy typically is allocated between the owner and 
non-registered professionals, such as a constructor in DBB 
or design-builder in DB, according to specifi ed contractual 
standards.3

There is another important distinction between design 
responsibility and design risk allocation.  The DP who 
prepares and stamps the fi nal design in DBB design 
delegation and DB contexts should not (some will say 
cannot legally and professionally) disclaim or qualify 
responsibility on the basis that it did not prepare the 
performance or design criteria upon which the fi nal design 
is predicated.  In contrast, non-DPs and DPs (who do not 
prepare and stamp the fi nal design) may explicitly qualify 
or restrict risk allocation to them as relates to design 
adequacy.4

In the construction-manager-at-risk (“CMR”) delivery 
approach, the CMR in many instances does not have 
the obligation to engage a DP who is responsible for 
the preparation and stamping of fi nal design of any 
project component.  Thus, the issue of a CMR’s design 
responsibility reasonably is not presented in that approach.5 

That said, depending upon its preconstruction roles and 
obligations relating to design development, the CMR may 
contractually (or impliedly) assume some or all of the risk of 
design inadequacies of a particular project component.

The latter situation was presented in Coghlin Electrical 
v. Gilbane Building Company.6  In Coghlin, the SJC 
acknowledged the long history of legal precedent in 
Massachusetts (and in most states and under federal 
law) declaring that in DBB, an owner impliedly warrants 

1. For more detailed discussion, see D.J. Hatem & D.H. Corkum eds., “Ch. 15, Risk Allocation,” 
Megaprojects: Challenges and Recommended Practices, §5.1.3, ACEC (2010); D.J. Hatem, PC, 
“Design Responsibility in Integrated Project Delivery:  Looking Back and Moving Forward.” 
(Jan. 2008); and D.J. Hatem, Design Delegation:  How to Manage Your Risk in the Effective 
Delegation of Permanent Project Work Design (Aug. 2016).

2. If design responsibility and risk are not addressed in contract documents, the relevant 
standards default to the professional standard of care, as articulated in Klein v. Catalano, in 
which Massachusetts Supreme Judicial Court stated: 
As a general rule, ‘[a]n architect’s effi ciency in preparing plans and specifi cations is tested 
by the rule of ordinary and reasonable skill usually exercised by one of that profession… 
[I]n the absence of a special argument he does not imply or guaranty a perfect plan or 
satisfactory result… ‘Architects, doctors, engineers, attorneys and others deal in somewhat 
inexact sciences and are continually called upon to exercise their skilled judgment in order to 
anticipate and provide for random factors which are incapable of precise measurement.  The 
indeterminable nature of these factors makes it impossible for professional service people 
to gauge them with complete accuracy in every instance.  …Because of the inescapable 
possibility of error which inheres in these services, the law has traditionally required, not 
perfect results, but rather the exercise of that skill and judgment which can be reasonably 
expected from similarly situated professionals.  Klein v. Catalano, 386 Mass. 701, 718 (1982).

3. Design risk allocation may also occur as between the owner and a DP and, in that context, the 
DP’s risk of inadequate design typically is defi ned and evaluated according to the professional 
standard of care, as articulated in Klein, see note 1 supra.
Although contractual risk allocation provisions relating to design inadequacies should 
universally apply to personal injury, property damages and economic damage categories, they 
are more apt to be enforced in the latter category.  See C. Circo, “When Specialty Designs 

Cause Building Disasters: Responsibility for Shared Architectural and Engineering Services,” 
84 Neb. L. Rev. 162 (2005).

4.  A related issue is the extent to which a DP who prepares and stamps fi nal design for a 
project component may rely upon design or other stamped or sealed work product of another 
registered DP.  In some such circumstances, the fi rst DP may maintain that it reasonably relied 
upon the design or other work product of the second DP.  For example, the fi rst DP may be 
a structural engineer relying upon a report or recommendations prepared by a geotechnical 
engineer.
In that context, however, the fi rst DP is responsible for its stamped design but may defend 
a claim – predicated on defi ciency in that design due to inadequacies of work product of 
the second DP – by proving reasonable and prudent reliance upon the latter work product.  
However, such a defense is not based on the premise that the fi rst DP is not responsible for its 
stamped design.

5. As in CMR, in most forms of integrated project delivery (“IPD”) in which multiple project, 
non-DP participants have collaborative and related roles in providing input in the design 
development process, those participants are not required or expected to assume responsibility 
for the fi nal design.  That said, the collaborative role of non-DPs in the design development 
process in IPD may affect risk allocation for design inadequacies.  As this author has stated:

Among the project participants, however, the role and opportunity of the constructor and 
its trade subcontractors to contemporaneously participate in the design development 
process needs to be contractually reckoned with and accounted for by a reduction in their 
opportunities for claims based on defective design.  Under the Spearin implied warranty 
doctrine, the owner who typically issues fi nal and detailed (prescriptive) design to a 
constructor impliedly warrants that the fi nal design will be adequate to achieve the end 
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product of that design.  The rationale for imposing the implied warranty obligation upon 
the project owner, as issuer of the design, is that the owner is in control of the design 
development process and that, typically in the design-build-bid method, the constructor has no 
ability or opportunity to contemporaneously, meaningfully, or otherwise infl uence the process 
of design development and is required to construct in strict conformance with the furnished 
project design.

In a collaborative design context, the rationale for the application of the Spearin implied 
warranty obligation legitimately is called into question given the contemporaneous and 
potentially infl uential and meaningful role of the constructor (and/or its trade subcontractors) 
in the design development process.  Accordingly, IPD contract terms should justifi ably include 
risk allocation provisions for defective design that alter in signifi cant ways the traditional 
application of the Spearin implied warranty doctrine.

At fi rst blush, it may appear that such a contractual risk allocation modifi cation of the 
otherwise applicable Spearin implied warranty doctrine would affect only risk and claims 
exposure between the owner and constructor.  However, given the risk sharing among owner, 
constructor and design professional for, among other things, defective design risk in IPD, this 
type of modifi cation should also serve to benefi t the design professional.  Moreover, to the 
extent that a constructor’s implied warranty claim against the owner is based upon alleged 
defi cient design, or other work product or services of the design professional, it is likely that 
the owner may assert negligence or indemnifi cation claims against the design professional 
arising out of the constructor’s underlying claim against the owner.  Thus, even though 
design professionals typically are not directly a party to implied warranty claims, there is a 
distinct likelihood that such claims involving the design professional’s services may give rise 

to claims by the owner against the design professional.  IPD contractual limitations on the 
implied warranty obligation of the owner should serve, both directly and indirectly, to limit and 
manage professional liability exposure of the design professional. D.J. Hatem, PC, “Design 
Responsibility in Integrated Project Delivery: Looking Back and Moving Froward.”  (Jan. 2008).

Thus; in IPD, as in CMR the distinction between design responsibility and design risk 
allocation – as in DBB Design delegation and DB – has importance.

6.  472 Mass. 549 (2015).

7. The owner’s implied warranty obligation is independent from, and does not detract from or 
diminish the DP’s responsibility to prepare a design that conforms to applicable professional 
and/or contractual standards.

8.  Hatem, D.J., PC and Gary, Patricia, Esq., eds. “Ch. 11 Risk Allocation and Professional Liability 
Issues for Consulting Engineers on P3 and DB Projects,” Public Private Partnerships and 
Design Build: Opportunities and Risks for Consulting Engineers, Washington, D.C.: American 
Council of Engineering Companies, 2nd edition (2017).

9.  That said, in CMR, as in all delivery methods, owners should allocate risk prudently.  This 
author does not support overly-aggressive risk transfer from owners to constructors or to 
design-builders, and maintains that there should be reasonable and sensible boundaries 
and principles guiding and governing the contractual risk allocation process.  Imprudent risk 
allocation between owners and constructors and/or design-builders leads to increased risk of 
professional liability claims against design professionals.  See D.J. Hatem and D.H. Corkum, 
“Ch. 15, Risk Allocation,” Megaprojects: Challenges and Recommended Practices, §4.0, ACEC 
(2010).  

to a constructor the adequacy of fi nal design furnished 
by the owner and, the owner consequently bears the risk 
of additional costs due to defects in that design.  In DBB, 
the rationale supporting that owner’s implied warranty 
obligation is based on the premise that the owner controls 
the design development and fi nalization process, and retains 
a DP who is professionally responsible for preparing and 
stamping the fi nal design;7  and, further, that typically the 
constructor has no opportunity to participate or otherwise 
provide meaningful input in the development of that design 
and is obligated to construct in strict conformance with that 
design.

In contrast, generally, in DB, the rationale supporting 
the owner’s implied warranty obligation for design 
adequacy (applicable in DBB) is inapplicable because, in 
DB, the design-builder is contractually, and, through its 
DP subconsultant, professionally responsible for the fi nal 
design (based on the owner’s conceptual or preliminary 
design and/or mandated criteria or standards).8

With that context as to the differential applicability of 
the owner’s implied warranty in DBB and DB, the precise 
issue presented for decision in Coghlin was whether the 
owner’s implied warranty obligation applies in the CMR 
delivery approach.  In CMR, unlike DBB, the CMR typically 
has contractual roles and responsibilities in the design 
development process (whether labeled “preconstruction” 
services, design assist, integrated or collaborative design, 
design consultation, value engineering, or otherwise); 
but, unlike the design-builder in DB, the CMR is not 
responsible for the fi nal design.  Notably, the CMR agrees 
to a guaranteed maximum price (“GMP”) and is generally 
responsible for any costs within project scope that exceed 
the GMP; and when negotiating the GMP, the CMR has the 
opportunity to consider the risk of incurring additional costs 
and protecting itself through the inclusion of contingency in 
the GMP.

So, what do those distinctions in the roles and 

responsibilities of the CMR in the design development 
process – relative to the constructor in the DBB and design-
builder in DB – mean in terms of the applicability of the 
owner’s implied warranty in CMR? Specifi cally, the Supreme 
Judicial Court in Coghlin, (“SJC”) stated:

Although the owner’s implied warranty applies in a 
public construction management at risk contract, the 
differences between the responsibilities of a general 
contractor in a design-bid-build project and those of a 
CMAR affect the scope of the implied warranty.  The 
general contractor in a design-bid-build project may 
benefi t from the implied warranty where it relied on the 
plans and specifi cations in good faith, but the CMAR 
may benefi t from the implied warranty only where 
it has acted in good faith reliance on the design and 
acted reasonably in light of the CMAR’s own design 
responsibilities. The CMAR’s level of participation in the 
design phase of the project and the extent to which the 
contract delegates design responsibility to the CMAR 
may affect a fact fi nder’s determination as to whether 
the CMAR’s reliance was reasonable.  The greater the 
CMAR’s design responsibilities in the contract, the 
greater the CMAR’s burden will be to show, when it 
seeks to establish the owner’s liability under the implied 
warranty, that its reliance on the defective design was 
both reasonable and in good faith.  See generally Sweet 
& Schneier, supra at §14.04 (“all of the modern variations 
[on the design-bid-build method] have as a common 
denominator:  a blurring of the lines of responsibility”).  
…The amount of recoverable damages may be limited 
to that which is caused by the CMAR’s reasonable and 
good faith reliance on design defects that constitute a 
breach of the implied warranty.

Based on the minimal record before it in Coghlin, the SJC 
was not able to determine whether the CM in that particular 
case could meet its burden of establishing entitlement to 
any recovery for any proven breach of the owner’s implied 
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warranty.

The SJC left open the possibility that – even if an owner’s 
implied warranty obligation were established in CMR – 
the owner could negate any such warranty and abrogate 
any potential for CM recovery of costs due to design 
defects through the use of express and explicit contractual 
disclaimers.9 

In virtually all instances, the DP who prepares and stamps 
the fi nal design of a project component is professionally 
responsible for that design.10  Design responsibility for 
a single project component should not be assigned or 
attributed to non-DPs including those who participate, 
provide input or collaborate in the development of fi nal and 
stamped design, or to DPs other than the DP who prepares 
and stamps the fi nal design.  As such, design responsibility 
should be singularly attributed to the DP who prepares and 
stamps the fi nal design.

That said, an independent question is whether the non-DPs 
who participate or collaborate in various ways in the design 
development process regarding a project component – the 
design for which is prepared and stamped by a DP – may be 
allocated risk associated with defects in fi nal design based 
on their input or on design criteria or standards prepared 

by a DP (other than the fi nal designer) retained by one or 
more of those non-DPs.  

In the opinion of this author, the answer to the preceding 
question is “yes.”  In other words, while non-DPs and 
DPs who do not stamp the fi nal design should not be held 
responsible for the adequacy of that design, they may be 
allocated risk for inadequacies in that design based on the 
extent of  their participation, input or collaboration in the 
development of the fi nal design.11

Much of the published articles on the subject of “shared,” 
distributed and delegated design confuse and blur the 
distinction between design responsibility and design 
risk allocation and may be understood to state that non-
DPs may be responsible for design and/or that DPs who 
prepare merely performance or design criteria (upon 
which fi nal design of a project component is based) 
may be “responsible” – at least in part – for the fi nal 
design prepared and stamped by another DP.  This lack 
of distinction and clarity could lead to diffusion and 
fracturing of design responsibility that is not consistent 
with most professional registration and licensing laws and 
regulations, and in derogation of the public interest and 
safety.12 

DBB Design Delegation: 
Design Responsibility and Design Risk Allocation

Project owners adopting the design delegation approach 
utilize various contract provisions to address responsibility 
and risk allocation for adequacy of the delegated design. In 
many instances, contracts explicitly and clearly state that 
the constructor and its DP subconsultant are responsible for 
and bear all risk (subject to contractually-specifi ed standards 
or limitations) of the adequacy of the delegated design.

Since 1997, the American Institute of Architects (“AIA”) has 
adopted an approach that blurs and confuses the important 
distinction between design responsibility and design risk 
allocation as articulated in section 3.12.10 of AIA Document 
A201, General Conditions of the Contract for Construction.  
Section 3.12.10 states:

The Contractor shall not be required to provide 
professional services that constitute the practice of 
architecture or engineering unless such services are 
specifi cally required by the Contract Documents…If 
professional design services or certifi cations by a design 
professional related to systems, materials or equipment 
are specifi cally required of the Contractor by the Contract 
Documents, the Owner and the Architect will specify 
all performance and design criteria that such services 

10. While only a registered DP may be professionally responsible for fi nal design stamped by that 
DP, non-DPs may be assigned contractual responsibility for that design (so long as the design 
is prepared and stamped by a registered DP). In DBB design delegation and DB, it is fairly 
standard practice for a constructor or the design-builder to accept contractual responsibility 
for the adequacy of the fi nal design prepared and stamped by its DP.  In effect, this contractual 
responsibility is another way of signifying that the constructor or design-builder is vicariously 
accepting the allocation to it of risk for defects or inadequacies in the fi nal design prepared 
and stamped by its DP.  The latter DP, alone, is professionally responsible for that design.

11. For the DP, professional liability is evaluated in the context of the professional standard of 
care.  See note 1 supra.

12. See M. Callahan, Shared Design, Walters Kluwer (Aspen 2011); C. Circo, Contract Theory and 
Contract Practice:  Allocating Design Responsibility in the Construction Industry, 58 Fla. L. Rev. 
561 (2006).

13.  For detailed discussion of the Spearin implied warranty principle, see Hatem, D.J., PC 
and Gary, Patricia, Esq., eds. “Ch. 11 Risk Allocation and Professional Liability Issues for 
Consulting Engineers on P3 and DB Projects,” Public Private Partnerships and Design Build: 
Opportunities and Risks for Consulting Engineers, Washington, D.C.: American Council of 
Engineering Companies, 2nd edition (2017). In general, under the Spearin implied warranty 
principle, a party who controls the development of a fi nal design has responsibility for the 
adequacy, suitability and constructability of that design.
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must satisfy…The Contractor shall not be responsible 
for the adequacy of the performance and design criteria 
specifi ed in the Contract Documents [emphasis added].

The underscored sentence states that the constructor will 
not be responsible for the adequacy of the performance 
and design criteria furnished and mandated for use by 
the constructor and its DP subconsultant.  Arguably, that 
sentence may be understood to establish that as a matter of 
risk allocation as between the owner and the constructor, 
the owner bears the risk as to the adequacy or suitability of 
the design criteria.  Understood in that way, section 3.12.10 
refl ects a principle of risk allocation as distinct from a 
principle of design responsibility.  

That said, it is possible to interpret the underscored 
sentence in section 3.12.10 as stating that neither the 
constructor nor especially its DP subconsultant is 
responsible for the fi nal design prepared and stamped by 
the latter to the extent based on inadequate performance 
or design criteria (furnished by the owner and prepared by 
the Owner’s DP).  Such an interpretation, however, in the 
opinion of the author, would result in signifi cant risks of 
non-accountability and ambiguities as to responsibility for 
the adequacy of the fi nal design, potentially compromising 
public safety or welfare. As drafted, section 3.12.10 has led 
to many disputes as to design responsibility and design risk 
allocation centered around the following questions:

• Is the Owner’s DP responsible for adequacy and 
suitability of the design criteria even though not 
responsible for the fi nal and stamped, delegated design? 

• How does one distinguish and bifurcate responsibility 
for (a) adequacy of design criteria and (b) fi nal and 
stamped design?

• Is such a distinction and bifurcation consistent with 
professional obligations as to design responsibility and 
in the public interest?

• What should be the scope of the Owner’s DP’s review of 
the delegated DP’s design submittals?

• Who is responsible for the coordination, integration and 
compatibility of the Owner’s DP’s design of the non-
delegated portion of the permanent project complete 
with the delegated design portion stamped by the 
Constructor’s DP?

• Who should review the constructor’s shop drawings 
and respond to RFIs regarding the delegated design? 
Owner’s DP, Constructor’s DP, or both? And for what 
purposes?

• Does the Spearin implied warranty doctrine apply in the 
context of delegated design responsibilities?13  

• Does the blending of bifurcated design functions diffuse 
and blur lines of professional responsibility for design, 
and increase the risk of compromise in public safety, 
health, or welfare?¹4

AIA A201, §3.12.10 adds to the confusion in stating that 
“[t]he Contractor shall not be responsible for the adequacy 
of the performance and design criteria specifi ed in the 
Contract Documents.”  What does that sentence mean?  
Possibilities include:

1. The Constructor’s DP (who prepares and stamps the 
fi nal design) shall not be professionally responsible for 
the fi nal design to the extent based upon inadequate 
performance and design criteria furnished by the 
owner and prepared by the Owner’s DP.

2. As between the constructor and the owner, the owner 
assumes the risk of inadequacies in the performance 
and design criteria prepared by its DP and furnished to 
the constructor for use by the latter’s DP.

(1) is a statement of design responsibility.  (2) is a statement 
of design risk allocation.  In the opinion of the author, 
statement (1) is problematic and could result in diffusion 
and fragmentation of design responsibility that is neither 
in compliance with professional registration laws and 
regulations, nor in the interest of public safety.  Statement 
(2) refl ects a fair discussion point as to a potential basis for 
allocation of design risk as between owner and constructor 
in DBB design delegation.

DB: Design Responsibility and Design Risk Allocation

Most project owners in DB projects utilize contract 
provisions explicitly assigning to the design-builder and its 
DP subconsultant responsibility and risk for adequacy of the 
fi nal design.

Most design-builder DPs understand both the signifi cance of 
design responsibility and their professional and registration 
obligations to accept that responsibility for the adequacy of 
fi nal design prepared and stamped by them.

That said, in many DB disputes, the design-builder will 
contend that its contractual design responsibility should 
be qualifi ed, limited or discharged based on the extent of  
defi ciencies in owner-furnished and mandated performance 
or design criteria.  In many of those instances, however, the 

14.  The AIA approach to design delegation has produced confusion as to the distinction between 
design responsibility and design risk allocation.  See Circo, supra, note 3, pp. 212-217.

15. Hatem, D.J., PC and Gary, Patricia, Esq., eds. “Ch. 11 Risk Allocation and Professional Liability 
Issues for Consulting Engineers on P3 and DB Projects,” Public Private Partnerships and 
Design Build: Opportunities and Risks for Consulting Engineers, Washington, D.C.: American 
Council of Engineering Companies, 2nd edition (2017).

16. These practices and the implications upon contractual provisions relating to design 
responsibility and risk allocation are discussed in more detail in D.J. Hatem, “PPP and DB: 
Who is Responsible for Risk:  A Call for Guidelines,”  North American Tunneling Journal (Oct. 
2014); Loulakis, Michael C.; Smith, Nancy C.; Brady, Donna L.; Rayl, Rick E.; and Gransberg, 

Douglas D., Liability of Design-Builders for Design, Construction and Acquisition Claims,  
Legal Research Digest 68, National Cooperative Highway Research Program, Transportation 
Research Board, pp. 76-78 (Dec. 2015); Hatem, D.J., PC and Gary, Patricia, Esq., eds. “Ch. 
11 Risk Allocation and Professional Liability Issues for Consulting Engineers on P3 and DB 
Projects,” Public Private Partnerships and Design Build: Opportunities and Risks for Consulting 
Engineers, Washington, D.C.: American Council of Engineering Companies, 2nd edition (2017).

17.  For more detailed discussion, see Hatem, D.J., PC, “Design Responsibility in Integrated 
Project Delivery:  Looking Back and Moving Forward,” Donovan Hatem Design Professional 
White Paper. (Jan. 2008).  Circo, supra, note 3, pp. 239-241.
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design-builder is essentially  contending that risk for those 
defi ciencies should be re-allocated or assigned to the owner 
and that the latter, based upon an alleged breach of implied 
warranty, should bear the cost and time impacts associated 
with those defi ciencies.  In such instances, should the 
design-builder believe that it has a claim against its DP who 
prepared and stamped the fi nal design, it may pursue such 
a claim, principally based on the latter’s alleged failure to 
meet the professional standard of care.  However, in that 
context, it must be understood that the design-builder’s 
breach of implied warranty claim against the owner involves 
a different and lesser standard of proof than the design-
builder’s professional negligence claim against its DP.15

Design Delegation and DB: Practices that May Alter or Subvert 
Contractual Provisions Relating to Design Responsibility and 
Design Risk Allocation

Notwithstanding the clarity of contractual intent and 
provisions as to the responsibility for adequacy of fi nal 
design, certain practices of owners in DB may result in a “re-
allocation” to the owner of design responsibility and risk.  
These practices include:

• Developing and mandating a relatively high degree of 
prescriptive detail in the “design criteria” (or basis of 
design) furnished to the constructor or design-builder; 

• Engaging in overly broad reviews of design submittals 
beyond evaluation for conformance with contractually-
mandated criteria or standards; and

• Imposing professional judgments upon, or limiting 
professional discretion or judgments of, the constructor 
or design-builder’s DP subconsultant.

The “re-allocation” that may legally result from such 
practices could have the effect of undermining and 
subverting otherwise clear contractual provisions pertaining 
to design risk allocation.16 

Implications for Owner’s DP

The owner’s choice of contractual provisions with the 
constructor or design-builder, and owner practices 
pertaining to design responsibility and design risk allocation 
in DBB design delegation and in D-B, could have signifi cant 
and adverse implications for the professional liability risk of 
the Owner’s DP. More specifi cally, note the following:

• In the AIA approach to design delegation, disputes 
will often focus on the adequacy of and the owner’s 
responsibility for the Owner’s DP’s design criteria.

• In circumstances in which “conceptual” design is 
developed (and mandated to a relatively high level), 
the adequacy of the performance of the Owner’s DP 
who prepared the latter will likely be as relevant in the 
determination of legal liability and risk as the adequacy 
of performance of the DP who prepared and stamped 
the fi nal design.

• Overly broad reviews of design submittals – often 
directed by the owner – will in many instances be 
conducted by the Owner’s DP, thereby placing the 
latter in a high profi le position in any ensuing disputes 
between the owner and either the constructor or design-
builder regarding design responsibility and risk relating 
to the scope and appropriateness of those reviews.

• In those situations in which responsibility and risk is 
“re-allocated” to the owner allegedly or actually based 
on some defi cient performance of the Owner’s DP, 
the owner may seek indemnifi cation (and/or defense) 
from its DP and/or the constructor or design-builder 
may assert “third-party” negligence or negligent 
misrepresentation claims against the Owner’s DP.17

In those scenarios, the Owner’s DP will likely protest and 
defend such claims, on the bases that:

• The Owner’s DP never agreed to prepare and stamp, 
or assume responsibility or risk for, the adequacy 
of the fi nal design; nor was it compensated for that 
responsibility and risk.

• The Constructor or design-builder’s DP is contractually 
and professionally responsible for the fi nal design.

• Professional practice standards and registration 
requirements do not allow the fi nal designer to disclaim 
or otherwise qualify, restrict or disclaim or negate 
responsibility for design criteria or standards upon 
which the fi nal design is based.

• Neither the constructor nor design-builder reasonably 
may rely upon the adequacy of merely performance or 
design criteria.

• The Constructor or design-builder’s DP has the 
professional responsibility to satisfy itself as to the 
adequacy and suitability of owner-furnished design 
criteria, standards or preliminary design upon which that 
DP will (or must) base its fi nal and stamped design.

• If the DP engaged by the constructor or design-builder 
had reservations about owner-furnished design criteria, 
it should have taken exception, during procurement or in 
the design submittal process.

The issue whether the Owner’s DP has complied with the 
professional standard of care in the preparation of the 
design criteria will, in most instances, require collateral, but 
highly relevant, inquiries as to the adequacy of performance 
and responsibility of other project participants.

The standard of care, as applied in the context of 
preparation of merely design criteria is bound to be 
relatively forgiving.  The professional and contractual 
obligations of other project participants to verify and 
validate the appropriateness, adequacy and suitability of the 
design criteria in the preparation of fi nal design should be 
a relevant if not determinative factor in the standard of care 
application.

The AIA approach to design delegation produces various 
scenarios in which the Owner’s DP may be subject to 
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professional liability claims from the owner.  As one 
commentator has stated:

 ... [I]n some cases the owner may have a claim 
against the project architect or the architect’s 
engineering consultant for specialty design defects.  The 
owner may establish a professional negligence claim 
against the project architect by proving the project 
architect’s professional negligence in performing 
services under the architect’s contract that relate to 
the specialty work.  Several factual possibilities might 
emerge.

The owner might be able to show that the project 
architect or the architect’s engineering consultant 
negligently approved the specialty engineer or 
negligently failed to review or question the qualifi cations 
of the specialty engineer.  The contract for the project 
architect’s services is likely to leave considerable doubt 
about the role of the architect and its consultants in 
selecting or approving design professionals retained 
by a design-build subcontractor.  In an appropriate 
circumstance, however, the owner might successfully 
argue that either the contract language or the 
surrounding circumstances imply a role.  For example, 
if the plans provided by the owner’s architect and its 
engineering consultants provide that a subcontractor 
must furnish critical structural design details, a court 
might conclude that the project architect’s professional 
responsibility includes, by necessary implication, at 
least the obligation to confi rm that the subcontractor 
retains a qualifi ed structural engineer.

The project architect and its engineering consultant 
might also incur liability if they failed to convey 
adequately to the design-build subcontractor the 
design concept or inadequately established the design 
criteria for the subcontractor to meet.  It is diffi cult 
to assess in the abstract how to address claims of 
this nature because it is not clear how a court should 
interpret a contractual requirement that the project 
architect must provide the design concept and the 
design criteria.  Presumably, even though the project 
architect’s design services agreement completely 
excludes the specialty design, the project architect and 
its engineering consultant still may need to specify 
certain critical details.  For example, if the specialty 
work involves structural components, the owner’s 
design team may be responsible to provide such critical 
design details as the load-bearing requirements of 
connections or the materials to be used.  In some cases, 
the design professionals on the owner’s design team 
might be subject to liability for failing to specify that 
the specialty engineering submittals must meet certain 
industry standards or must include certain supporting 
documentation or calculations.

The process involved in approving or otherwise 
permitting the specialty design to become fi nal may 
provide the most fertile ground for a claim against 
either the project architect or its engineering consultant.  

No matter how the contract documents describe the 
actions of the owner’s design team in relation to the 
specialty work, one or more members of the team will 
probably have some responsibility with respect to a 
signifi cant number of submittals that require action 
on behalf of the owner.  Each of those responsibilities 
must be performed in conformity with the professional 
standard of care.  For example, the architect might 
incur liability based on a limited obligation to review 
the construction drawings for conformance with the 
requirements or information the architect furnished 
or based on an obligation to coordinate the specialty 
design documentation with the other design documents 
for the project.  A claim of that nature might succeed, 
for example, if the architect’s plans show inadequate 
details to guide a manufacturer in the manufacturing 
process or if the architect accepts drawings submitted 
by the subcontractor that bear no professional seal, or if 
a process or documents essential to proper coordination 
are missing or inadequate.

The owner might even be able to develop evidence that 
the project architect breached the professional standard 
of care by leaving responsibility for this specialty design 
to a design-build subcontractor in the fi rst instance.  
This would probably require expert testimony that under 
the circumstances it was not professionally prudent to 
divide design responsibility in the manner contemplated 
by the project architect’s plans.  There must be 
circumstances in which a project architect should not 
allow division of design responsibility or should do 
so only with the added protection of a comprehensive 
review on the owner’s behalf by an independent 
engineer who is part of the owner’s design team.  At a 
minimum, the project architect should be responsible 
in most cases to establish a process that assures that 
appropriately licensed professionals provide or approve 
all critical design services and that coordinates all design 
services for the project.

In some situations, a court might identify a non-
delegable duty of the project architect or one of the 
architect’s engineering consultants.  Even if a court 
would recognize a non-delegable duty of a member 
of the owner’s design team for certain aspects of the 
project, one might question whether that duty should 
extend to a specialty design that is expressly excluded 
from the contract between the owner and the project 
architect.  In an appropriate case, a court might explicitly 
or implicitly impose a non-delegable duty on the project 
architect or the architect’s engineering consultant as the 
design professional of record for the project or on the 

18.  Circo, supra, note 3, pp. 239-241.

19.   Hatem, D.J., PC and Gary, Patricia, Esq., eds. “Ch. 11 Risk Allocation and Professional Liability 
Issues for Consulting Engineers on P3 and DB Projects,” Public Private Partnerships and Design 
Build: Opportunities and Risks for Consulting Engineers, Washington, D.C.: American Council of 
Engineering Companies, 2nd edition (2017).

20. Loulakis, Michael C.; Smith, Nancy C.; Brady, Donna L.; Rayl, Rick E.; and Gransberg, Douglas 
D., Liability of Design-Builders for Design, Construction and Acquisition Claims,  Legal Research 
Digest 68, National Cooperative Highway Research Program, Transportation Research Board, pp. 
76-78 (Dec. 2015).
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basis of ordinances governing approval of design plans under the applicable building code.18 

The professional liability exposure of the design-builder’s DP has been extensively discussed elsewhere.19  The subject 
of the professional liability exposure of the Owner’s DP has not received substantial attention in judicial decisions or 
other published materials.20  The bottom line is that the law as to design responsibility and design risk allocation in DBB 
design delegation and in the various roles of DPs in DB is in a developmental stage. That said, at this point the following 
observations may fairly be stated:

1. The lack of clarity – contractually and in actual practice – as to the important distinction between design responsibility 
and design risk allocation is problematic, and creates opportunities for “mischief” and avoidance of professional 
responsibility.

2. The terms of contracts between the owner and constructor in DBB (relating to design delegation) and between 
the owner and design-builder in DB often do not clearly distinguish between design responsibility and design risk 
allocation.

3. Actual practices of the owner and the Owner’s DP in both DBB design delegation and DB may result, as a legal matter, 
in the re-allocation of design adequacy risk to the owner and, further, may potentially impact and infl uence the 
Owner’s DP’s professional liability exposure.

4. The owner typically decides the level of detail development to be furnished to the constructor in DBB delegated 
design and to the design-builder, and the extent to which that design is prescribed or mandated for use by the DP who 
prepares the fi nal design.  That said, when issues are raised or claims made concerning the adequacy of that owner – 
furnished design, the Owner’s DP is often at the center of controversy and the target of allegations or claims.

5. In circumstances in DBB design delegation and in DB in which a constructor or design-builder alleges excessive or 
overly intrusive or obstructive design reviews, the owner, and potentially the Owner’s DP as well, may be the focus of 
such allegations and be subject to claims. 

Conclusion

The issues raised in this article are important to all DPs, especially given the increasing utilization of DBB design 
delegation and DB.  At present, there are few clear or defi nitive answers in many contracts, legal precedents or industry 
standards or guidelines.  In the opinion of the author, design professionals should take the lead in identifying and 
distinguishing between design responsibility and design risk allocation through the development of contractual and 
practice guidelines and standards, including relevant informational materials for all project participants.


