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Strict Performance-Defined Design-Build Projects in North America Today Are Rare –
Most Are Defined By Combination of Performance and Prescriptive Requirements 
That Limit Design-Builder Innovation…

Basic Design-Build Arrangement

Design-Build Bridging Arrangement

Concept Phase Design-Build Phase
Owner Adopts 

Performance Based 
Project Criteria

Design-Builder Hired to 
Design Project & 

Perform Construction

Preliminary Design Phase

Design Professional 
Creates Conceptual Design

Concept Phase Design-Build Phase
Local Government

Adopts Project 
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Design-Builder Hired 
to Complete Design & 
Perform Construction
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Traditional Assignment Of Imperfect-Design Risk To Owner In Design-Bid-Build Is 
Eliminated In Design-Build But Who Bears I t In Design-Build, And How  Is I t Valued?

• WHO NOW BEARS THE 10% DESIGN AND CONSTRUCTION CONTINGENCY RISK?  If the 
BUILDER, the entire profit is at risk.  If the DESIGNER, the entire fee is at risk!

• THE OWNER WINS and the DESIGN-BUILDER loses!

Design-Bid-Build Design-Build
Owner Contractor Owner Contractor

Planning 2 units 5 units

Design 10 units 10 units

Construction 100 units 100 units

Testing & Inspection 2 units 2 units

Owner Oversight 30 units 20 units

Design Evolution/Fitness/Correction/Scope Increase  
Contingency

10 units 3 units 2 units

Construction Contingency 2 units 3 units

Subtotal 54 units 102 units 28 units 117 units

Total 156 Units 145 Units
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Significant Feature of Design-Build Is Near Complete Transfer of 
Design Risk From Owner to Design-Builder…
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Significant Feature of Design-Build Is Near Complete Transfer of 
Design Risk From Owner to Design-Builder…
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Significant Feature of Design-Build Is Near Complete Transfer of 
Design Risk From Owner to Design-Builder…
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Most Pursuit/Teaming Agreements (Phase 1) and Subcontracts for Design 
(Phase 2) 
Are Negligence Based (Standard of Care);  Beware of Elevated Standard of 
Care or Assumption of Any Warranties and/or Guarantees of Quantities…
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Design-Build Process Has Many Differences When Compared to Traditional 
Design-Bid-Build that Need to be Considered When Evaluating Standard of 
Care…
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Item Design-Build Traditional Design-Bid-Build

Pricing Preliminary Design + Contingency Final Design

Engineer’s Client Contractor Owner

Control of Sequencing and Timing of 
Design

Contractor to accommodate the contractor’s perceived best 
sequence (including fast-track nature of Design-Build). Owner

Responsibility for Constructability and 
Coordination

Blurred and Variable Lines Between Designer and Contractor.  
Proposal Phase interdisciplinary coordination cannot occur.  Responsibilities are more Clearly Segregated

Mega Project Impact
Longer Duration Projects, discontinuity in decision-making due to 
large teams, and often greater project complexity lead to more 
design revision.  

Design is flushed out before bidding so less issues.  

Owner Influence
More contentious due to preferential owner judgements that are 
not resolved until final design, which occurs well after contract 
submitted with hard dollar pricing.  

Owner preferential judgements are incorporated in final bid 
documents. 

Design Delegation to specialty vendors 
and suppliers and design-assist. Design input needs to be timely.  Less design-delegation therefore less issue for integration.  

Design Revisions
Continuous design revisions possible due to dynamic 
management attempts by the Contractor requiring constant 
coordination.  Incorporating Means and Methods into Design.

Design revisions incorporated in the bid set therefore less ongoing 
coordination with the contractor.  



Pre-Award, 
Proposal Phase Claims
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1. Cost and time constraints force DESIGN-BUILDER to advance RFP documents 
to only partial design-development level

2. Hard dollar pricing of schematic designs creates MANY pricing risks
3. THE DEVIL (AND THE COSTS) ARE IN THE DETAILS
4. Design engineers are typically not cost savvy
5. Construction estimators are not mind readers
6. Low-price basis of PROJECT AWARD discourages appropriate contingencies
7. RISK TO DESIGN-BUILDER  is GREAT!
8. Recent experience shows Contractor pushing cost-overrun risk to Design 

Professionals and their professional liability insurance

Claims By Design-Build Contractors 
Against Design-Build Engineers Alleging 
Inadequacy Of Preliminary Design Documents For Pricing 
In North American Infrastructure Projects Are On The Rise... 
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November 2019 ENR Article Reports on Fixed Price Epidemic…
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https://www.enr.com/articles/48168-fixing-constructions-fixed-price-
conundrum?sfns=mo

https://www.enr.com/articles/48168-fixing-constructions-fixed-price-conundrum?sfns=mo
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November 2019 ENR Article Reports on Fixed Price Epidemic…



Recently Reported Study By Traveler’s 
Reveals DB Projects Typically Not Profitable Because of Design-Risk 
Shift From Owner to DB and Early-Age Design Basis of Fixed Price…

Privileged and Confidential – Prepared for 
M di ti
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Privileged and Confidential – Prepared for 
M di ti
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• Drainage 
• Retaining Walls/Slope Stabilization 
• Ground Improvements 
• Roadway 
• Concrete Reinforcement Density (Steel Weight/Concrete Volume) 
• Concrete Durability Issues
• Structural Steel 
• Missing Secondary Elements 
• Space proofing, especially mechanical rooms
• Incomplete Absorption of RFP Reference Materials
• Inadequate identification/communication of technical risks to builder
• Inadequate/incomplete/uncoordinated Integration of third-party design inputs

Recurring Claim Types in Design-Build Projects –
Proposal Phase Claims…
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– Drainage
• Ditches versus buried piping 
• Minor structures including catch basins/inlets and 

related leader (small diameter) piping
• Drainage on peripheral areas and Frontage roads
• Existing downstream capacity improvements
• Anticipation of post-award, third-party 

requirements

– Retaining Walls/Slope Stabilization
• Identification of Intolerable Slopes
• Selection of Wall Type or Slope Stabilization 

Method
• Above Ground Wall Surface Area or Extent of 

Slope Stabilization
• Below Ground Surface Area or Foundation 

Embedment Depth 

Recurring Claim Types in Design-Build Projects –
Proposal Phase Claims (1/2)…
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And sometimes the issue is the impact (knock-on effect effect) 
of the identified items on some other items.

– Ground Improvements
•Identification of need for ground improvement

–Densification/consolidation
–Frost susceptibility

•Extent of ground improvement (area and depth)

– Roadway
•Geometric design of minor elements, e.g., ramps
•Integration with frontage roads, intersecting roads, 
and adjacent properties
•ROW Issues  
•Extent of pavement replacement versus 
rehabilitation (and linkage to optimization of 
maintenance) 
•Pavement  type and section thickness 



Recurring Claim Types in Design-Build Projects –
Proposal Phase Claims (2/2)…
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– Reinforcement Density 
(Steel Weight/Concrete Volume) 

– Concrete Durability Issues
• Reinforcing Steel Materials (black, epoxy, stainless 

steel)
• Concrete cover requirements
• Concrete quality

– Structural Steel
• Connections
• Wind mitigation elements
• Steel Grade (transportation structure requirements)

– Missing Secondary Elements
•Median Strips Between Roadways or Track Beds
•Maintenance access (catwalks)

– Incomplete Absorption of RFP 
Reference Materials

– Inadequate 
identification/communication  of 
technical risks to builder

– Space proofing, especially mechanical 
rooms

– Inadequate/incomplete/uncoordinated 
Integration of third-party design inputs



Typical Teaming Agreement Scope Includes Two Major Scope Requirements For 
Designers – Development of Preliminary Design Documents To Satisfy Owner’s
RFP Requirements AND Documents and Information To Support Contractor’s 
Development Price Proposal…
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Teaming Agreements Often Assign Designers Job of 
Vetting Owner’s RFP Information…
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Teaming Agreements Often Identify That 
Means & Methods, Quantity Estimates, and Pricing 
Are Contractor Responsibilities – But Not Always!
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But Teaming Agreements Also Often Describe Risk 
Identification, 
But Not Risk Pricing, As Joint Exercise Between Design-
Builder and Designer…
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30% Design -
Completion Target
(“Goal is 30% Level 
of Information”)

Snapshot of Project Whiteboard Memorializes Common Expectation 
that Preliminary Design Will Provide “30% Level of Information”…
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Be Aware of Open-Ended Language in Preliminary-
Design Work Scopes In Teaming Agreements That May 
Infer More Effort and Detail Than Can Be Accomplished 
Within Available and Agreed Pre-Award Fee Structure 
and Design Schedule…
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When Hard-Dollar Bid Pricing Based On Preliminary 
Design –
Estimators Must Forecast Final Detailing Based on 
Historical Similar Experiences or With Contingency…
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Preliminar
y Design 
Drawings

Construction Drawings

Preliminary Drawings Used For Hard Dollar Pricing in Design 
Build Lack Costly Detailing That Comes From Completion Of 
Design…
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Preliminary Design Often Guided By Rules of Thumb –
Pre-Award Time and Budget Does Not Allow 
Project Specific Analysis and Component Sizing and 
Detailing…
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Example of Good, But Uncommonly Used, 
Design-Risk Language for Quantities at Bid… 
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Requirements For Stamping of Preliminary Designs Is In Flux But Even 
Most Aggressive Positions Recognize Stamped Preliminary Designs May 
Not Be Complete Designs…



Numerous Studies Confirm That 
Estimate Accuracy Is Function of Design Completeness –
Isn’t It Logical To Expect A Contingency Sized To 
Balance Inaccuracy…
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Estimators Use Contingency to Cover 
Known-Unknown and Unknown-Unknown Risks…
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Design-Build Pricing Should Incorporate 
Sizable Contingency For Incomplete-Design Risks…

Pg. 15:  Section 3.5 -
Allowances

Pg. 26:  Section 6 - Conclusion
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Industry Standards for Contingency Show Need for 
Design AND Construction Contingencies…
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Even When Design is Complete –
A Construction Period Contingency Needed for Design 
Amendment AND Unanticipated Construction-Period 
Impacts…

Slide 35



Need for Design Contingency on 
Early Stage Designs Is Nationally Recognized…
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1.Successful design-build teams partner to identify, mitigate, and 
manage risk

2.Efficient use of the limited dollars during pursuit demands 
identification and attention to the most impactful unknowns in 
the early-phase – whether quantity unknown,  complexity 
unknown, production unknown, or external unknown

3.Good checklists guide discussion
4.Perfect place to memorialize worries and hopefully get them 

addressed or priced

Participate in Identification and Mitigation 
of Risks with the Contractor...  
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Sample Typical Bridge Cost Breakdown…
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Effective Risk Identification Aided By Checklists of 
Many Types of Risks Including Contract Terms, Design 
Evolution, Permitting, Schedule, Material Escalation, 
Etc…
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Example By Risk Identification AND 
Allowance Development By Work Category...
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Example of Identification of Different Risk Types … 

Slide 42



D-B Scope Growth Claims Most Often Related to 
Underestimate of Estimate Uncertainty Related to Immature 
Design…
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Recent Developments In Teaming Agreements Show 
Contractor Attempts To Contractually Bind Designers 
To Quantity-Growth Risks…
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Typically, But Not Always, Engineer Asked To Assist Contractor 
In 
Identification of Quantity-Growth Risk But 
Very Infrequently Does Contractor Involve Engineer in 
Monetization of Risk…
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Latest Evolution In Risk Transfer to Engineer…

• The Matrix lists the items, which in Engineer’s opinion with feedback from Contractor, have a reasonable 
probability of changing during advancement of RFE documents to RFC documents, as well as estimates of 
the likely and rare percentage increases and percentage decreases in quantities.

• Contractor and Architect/Engineer agree that damages of Engineer payable to Contractor for increases 
in the quantity of materials  shall be defined by actual costs for quantity growth, as measured by 
comparing the RFE to RFC designs, that exceed the "rare" percentage increases in the Matrix.

• Contractor reserves the right with respect to Engineer’s errors and omissions related to Design 
Quantity Growth to proceed against Engineer and/or its insurer.

Element – Item Description Unit Quantity Decrease Rare
Decrease 

Likely Increase Likely Increase Rare

4000 psi Structural Concrete cy 67,000 5% 2% 4% 7%

Steel Reinforcing Bars tons 6,700 2% 1% 5% 10%

Drainage Inlets ea 84 10% 5% 5% 8%
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• Quantity and pricing claims against design professionals for work in Pursuit Phase 
fundamentally relate to cost of design evolution from early to final design stages

• Contingencies are funds to mitigate risk
• There are many risks in Design-Build, but two fundamental groupings are design-evolution 

risks and construction-period risks
• By their definition early designs are incomplete subject to modification and correction and 

most importantly final detail development – historically design-evolution contingencies from 10 
to 20 percent are used to account for this design evolution

• Design-evolution contingency should not be considered a fund for   “errors and omissions” – it 
is the estimate of costs expected as the fine-tuning of the design occurs until it is final

• Standard-of care measurements of early designs are difficult – but certainly one would expect 
that an early design, say schematic design, that could support a final cost estimate to an 
accuracy of plus or minus 15% would be viewed within the standard of care as demonstrated 
by the referenced documents

Other Comments on Contingency…

>

negligen
t
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DBIA is a Great 
Source Of 
Information
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Successful Design-Build 
Projects Include Design 
Evolution Contingency to 
Protect Designer and 
Contractor…
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Rare But Good Contract Clause That Defines Designer 
Access To Contingency For “Design Creep” AND “Design 
Error”…
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Most Teaming Agreements Avoid 
Clear Statements About Designer’s Access to Contingency…
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Best to Date:
“Contractor acknowledges 
that the documents utilized 
for pricing were of a 
preliminary design detail and 
as such Contractor has 
included a contingency in its 
budget for design related 
detailing and growth.”

An Added Improvement:
One measure of the Designer’s 
Standard of Care in this 
Agreement is that the 
documents provide enough 
information for the Contractor to 
identify at least 85% of the 
construction cost.



Post-Award Pre-IFC Claims
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Recurring Claim Types in Design-Build Projects –
Post-Award, Pre-IFC Claims…
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• Late Delivery of Design 
Documents
• Time impacts
• Increased Fast-Track risks
• Late Third-Party design inputs

• Evolution/Modifications (as 
opposed to Changes) in Design 
Basis

• Project Agreement (PA) 
Compliance Debates with 
Owner
• Inordinate Frequency of Owner comments
• Untimely Resolution of Owner Comments
• Preferential Owner Interpretation of PA

Over Design (Lack of Optimization)
Constructability

•Timeliness of Contractor Input 
•Expectation of Designer Expertise with Means & 
Methods
•Late value engineering initiatives

Coordination/Clash Detection
•Fast tracking impacts
•Coordination with third-party design inputs



Post-IFC Claims
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Recurring Claim Types in Design-Build Projects –
Post-IFC Claims…
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• Coordination
• Sequentially released, Fast-Track 

packages
• Miscellaneous metal packages versus 

MEP
• Embedded conduits 
• Interdisciplinary design and 

construction coordination issues
• New utilities versus existing 

buried utilities
• New foundations versus new and 

existing utilities
• Delegated Design

• Electrical Conduit Congestion
• Heat tracing
• Security Devices
• Highway ITS equipment

Unforeseen Conditions
Inadequate or Absence of Documented 
Independent Review of Design
Contractor Changes to Construction 
Sequencing/Means and Methods 
Procurement Risk Issues

Impact of use of Pre-IFC documents in 
subcontracts
Accommodation of Vendor substitutions

Changes Initiated by Others or Late Input by 
Others
Related Schedule/Acceleration or Other 
Time-Impacts

Notably, to date, there have been very few  claims by 
Owner or Concessionaire related to design defects in 
permanent and completed work.



Design-Builders Typically Do Not Grasp That Standard of Care 
Is Not A Standard of Perfection or a Guarantee of No Errors and 
Omissions…
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Engineer



Standard of Care Evaluation Should Consider the 
Amount of Change Order Compared to the Total 
Project Cost…
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Changes Do Not 
Automatically 
Equal Negligence

Standard of Care Evaluation Should Consider the 
Amount of Change Order Compared to the Total 
Project Cost…



Design-Related Post-IFC Change Almost Always Occurs –
Even In Projects Completed By Reasonably Skilled and Experienced 
Engineers… 
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Proactive, Documented Internal and External QA/QC 
During Design Production Mitigate Post-IFC Claims And 
Bolster Standard-of-Care Defenses…
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Questions or Comments?

Slide 61



Contact Information

Paul L. Kelley
PLKelley@sgh.com
Tel. 617.907.9000

Simpson Gumpertz &  Heger
400 Totten Pond Road
Waltham, MA 02451
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Presentation 
Focus

Design-Build:  Problems and Challenges
• Procurement and Contractual Issues
• Professional Liability Risk and Claims Experience in 

North America:  Implications for Consulting Engineers 
and Their Professional Liability Insurers

Design-Build:  Procurement and Contractual 
Solutions

Gain a Design-Build:  Project-Specific Professional 
Liability Insurance:  Experience and Path Forward
• Adverse Claims/Losses Experience
• Impact and Influence on Contractual and Risk 

Management Precautions, Practices, and Initiatives 

Summary
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Design-Build:  Problems 
and Challenges

Procurement and 
Contractual Issues



Design-Build:  Procurement and Contractual Issues

66

Typical Regime of DB Procurement and Contracting on Infrastructure 
Projects
• Project Owner, or Sponsor RFP Solicitation and Procurement 

Process for DB Teams
• DB Teams:  Construction Contractor (or Joint Venture) Leads and 

Assumes Prime Contractual Position with Owner
• Contractor enters into Subconsultant Contracts with Consulting 

Engineer
• Teaming Agreement:  Proposal Phase
• Design Services Agreement:  Design and Construction Phases

• Proposal Phase:  Owner Procurement Documents
• Compressed Proposal/Response Period
• Minimal Conceptual Design Provided by Owner
• Project Specific Output Specifications (PSOS) Requirements
• Highly Prescriptive Design for Certain Aspects
• Limited Information (e.g. subsurface data)
• Disclaim DB Team’s Reliance Rights

• DB Team Awarded the Prime Contract  Will Be Obligated To:
• Commit to a Fixed Price
• Be Responsible for Design and Construction
• Typically Agree to Imbalanced Risk Allocation Terms.

Owner

Design-Builder

Consulting Engineer



Design-Build:  
Procurement and 
Contractual Issues

Root Problems
• Fixed Price Contractual 

Commitment Based on 
Inadequately-Defined Scope:  
Price Certainty, Scope 
Uncertainty

• Imbalanced Risk Allocation
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Design-Build:  
Procurement and 
Contractual Issues

● Statement of the Problem and the 
Challenges

● Substantial Increases In Final Design and 
Construction Cost Compared to DB  Pricing 
Proposal and Contract Fixed Price

● Increases Manifest During Post-Award Design 
Development Process

● Design-Builder Has No (or Limited) Contractual 
Cost Adjustment Remedy From Project Owner

● Design-Builder Seeks Alternative Source for 
Recovery of “Cost Overrun” – Genesis of 
Professional Liability Claim Against Consulting 
Engineer
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Design-Build:  
Procurement and 
Contractual Issues

The Basic Issues:
● During the Proposal Phase, can the DB 

Team realistically understand and 
competitively price on a fixed basis all 
of the components required to design 
and construct the project in compliance 
with Owner requirements and 
expectations

● Can the DB Team realistically assess, 
accept, tolerate and manage the 
significant degree of risk contractually 
allocated to it?
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Design-Build:  
Procurement and 
Contractual Issues

Project profile and characteristics:  relevance to professional liability risk
Infrastructure Projects
● Highways
● Light rail/transportation
● Bridges
● Tunnels
● Airports

Vertical Projects
● Generally, less concerning
● More scope definition
● Less varied and multiple stakeholder inputs and influences
● Private sector
● More reliable historic cost/labor data and experience
● Professional liability claims tend to be based more on conventional 

grounds, i.e., alleged negligence in final design, or in the 
capability/suitability of final design to achieve performance for 
other design criteria or standards.

Power, Water, Wastewater
● Generally, less concerning
● More scope definition
● Performance-based design
● More design and construction collaboration and integration
● Private Sector
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Design-Build:  
Procurement and 
Contractual Issues

P3s Distinguished From DB
P3s:  DB++

Elevated Professional Liability Risk
● Aggressive Upstream Risk Allocation:  Relational 

Risk Allocation Impacts Upon Consulting Engineer
● Unrealistic Concessionaire Completed/Permanent 

Works Expectations:
• O&M Cost
• Sustainability

● Conflicts Between DB Team and Concessionaire
● Conflicts Between Design-Builder and 

Concessionaire – Related Ownership and 
Management

● Conflicts Within Design-Builder Joint Venture
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DB Project Exposures 

Common Types of Design-Build Claims

1. Pre-Award, Proposal Phase Claims
• Design Growth
• Scope Omission

2. Post Award to Pre-IFC Claims
• Quantity Growth
• PSOS Interpretation
• Delay

3. Post IFC Claims
• Co-ordination of disciplines
• Errors or Omissions
• IFC Plan Delay

72
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DB Project Exposures 

Why Have Design-Build/P3 Projects in North 
America Resulted In Significantly Adverse/Severe 
Professional Liability Claims Experience?

The Basic Issues:

During the Proposal Phase, can the Design-Build 
Team realistically understand and competitively
price on a fixed basis all of the components 
required to design and construct the project in 
compliance with Owner requirements and 
expectations
Can the Design-Build Team realistically assess, 
accept, tolerate and manage the significant degree 
of risk contractually allocated to it?
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Design-Build:  
Procurement and 
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DB Project Exposures 

Answer – No.   
Consequences of that failure to properly price 
and allocate risk.

Substantial increases in final design and 
construction cost compared to Design-Build  pricing 
proposal and contract fixed price

Increases manifest during Post-Award design 
development process

Design-Builder has no (or limited) contractual cost 
adjustment remedy from Project Owner

Design-Builder seeks alternative source for recovery 
of “Cost Overrun” – Genesis of Professional Liability 
claim against consulting engineer
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Professional Liability 
Claims Experience for 

Consulting Engineers in 
DB in North America



Context Relevant to Professional Liability Claims
● November 2019 Engineering News-Record (“ENR”) article:  “Fixing 

construction’s Fixed-Price Conundrum”
○ Article focused on problems for Contractors in Design Build
○ What do those problems represent for Consulting Engineers?
○ See D.J. Hatem Letter to ENR Editor, published December 16, 2019 (Appendix 1)

https://www.donovanhatem.com/wp/wp-content/uploads/2022/03/032122-
Letter-to-the-Editor-ENR.pdf

● Travelers Infrastructure Study A 17-Year Deep Dive Into Heavy Civil 
Projects in North American (2021).
○ Key Findings

● See D.J. Hatem, Rethinking and Recalibrating Design-Build, Design and 
Construction Management Reporter (Donovan Hatem LLP, December 
2020) (Appendix 2)

Professional Liability 
Claims Experience for 
Consulting Engineers in 
DB in North America

76

https://www.donovanhatem.com/wp/wp-content/uploads/2022/03/032122-Letter-to-the-Editor-ENR.pdf


Proposal Phase Services in DB:  “Cost Overrun” Professional 
Liability Claims

○ Most frequent source of professional liability claims by
Design-Builders against Consulting Engineers

○ Source of most severe professional liability claims by
Design-Builders against Consulting Engineers

Typical “Cost Overrun” Professional Liability Claim against
Consulting Engineer in DB:

○ Consulting Engineer’s conceptual or preliminary Proposal
Phase design or studies, investigations or recommendations
did not meet the Standard of Care, resulting in “cost
overruns” in final design and construction that Design-
Builder cannot recover under the terms of the prime DB
Contract with the Owner.

Professional Liability 
Claims Experience for 
Consulting Engineers in 
DB in North America
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The professional liability claims experience for 
Consulting Engineers in DB 

78

 Construction and design 
defects in completed 
project work

What are the sources of professional liability claims against Consulting Engineers on DB 
projects? • 40% based on Proposal Phase 

services
• 30% based on post-award 

services

 Claims asserted prior to 
construction start and based 
on services performed prior to 
construction start


Chart1

		Claims asserted prior to construction start and based on services performed prior to construction

		Constructability issues and design defects in completed project work
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Professional Standard of Care
● Contractual Terms

○ Appropriate:  Reasonable Care Under Relevant 
Circumstances

○ Elevated:  “Free of Errors or Defects”
Professional Standard of Care
• Application Based on Relevant Services

− Proposal Phase
− Execution Phase

• Professional Standard of Care – Proposal Phase 
Services
− Lack of published, recognized standards or guidelines
− Extremely limited authoritative legal precedent
− Much opportunity for expert “creativity”

Professional Liability 
Claims Experience for 
Consulting Engineers in 
DB in North America
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Proposal Phase Services:  Relevant Factors
1)Designer’s Scope of Services
2)Design Management Role of Design-Builder
3)Distribution and Delegation of Design Responsibilities Among Various 
Project Participants other than Designer
4)Limited Information Available
5)Limited Reliance Rights Upon Owner-Furnished Information
6)Limited Purpose of Designer’s Services (RFP requirements)
7)Expectation of need for substantial post-award

- Investigations and studies that will inform and influence 
design development, potentially at variance from Proposal 
Phase conceptions

- Design Development Progression
- Interdisciplinary design interfaces and development
- Review, comment and input from Owner and other project 

stakeholders in the design development and review process

Professional Liability 
Claims Experience for 
Consulting Engineers in 
DB in North America
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8) Expectation that Design-Builder will realistically (a) price the cost 
of design and construction and (b) include in its pricing reasonable 
contingency for cost and time impacts associated with design 
development and design revisions unrelated to PSOC departures

9) Compressed time within which Proposal Phase Services are 
performed.

10) Directions or other controls, prescriptions, mandatory 
criteria/standards or other constraints imposed by Design Builder 
during the Proposal Phase.

Professional Liability 
Claims Experience for 
Consulting Engineers in 
DB in North America
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Execution Phase Services:  Relevant Factors 
1) Designer’s scope of services
2) Design development will be informed and influenced by studies, 

investigations, evaluation and verification/validation of assumptions 
based on owner-formed information or otherwise during the Proposal 
Phase

3) Design-Builder’s Design Management Role and Responsibilities
4) The Roles and Responsibilities of other Project Participants
5) The extent to which actions or inactions of other project participants 

impacted the Designer’s performance or resulted in cost or time impacts
6) The reality that the design development will be influenced and impacted 

by input, comments and preferences of the Owner and/or other project 
stakeholders.

7) Design development will be impacted by regulatory/code 
interpretations, reviews and approvals.

8) Design development will be impacted and influenced by Design-Builder’s 
constructability and related means and methods choices or preferences, 
and modifications.

Professional Liability 
Claims Experience for 
Consulting Engineers in 
DB in North America

82

Cont.

Professional Standard of Care 
Application



9) The IFC documents will be severally and sequentially issued in design (or trade) –
specific packages, i.e., prior to the completion of all project design, potentially 
(probably) necessitating design revisions after IFC issuance and during the 
construction process to address coordination and interface – related issues

10) In any final and integrated design context, (e.g on DBB), there is a reasonable 
expectation as to some level (degree or percentage) of design errors or omissions 
that singularly, or even cumulatively, do not represent a PSOC departure(s).

11) The timeliness of the Designer’s receipt of
- Design performed by others
- Value engineering proposals
- Stakeholder input or requirements

12) The impact of site/subsurface conditions different from those reasonably expected 
either (a) during the Proposal Phase and/or (b) prior to the commencement of 
construction

13) The expectation that the Design-Builder will have included in its pre-award pricing 
and contingencies realistic and reasonable risk assessments and funding for cost 
and time implications of the above factors and circumstances.

Professional Liability 
Claims Experience for 
Consulting Engineers in 
DB in North America
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1. Claim Values asserted against Consulting Engineers: $10m - $460m
2. Fee Claim/Withholding: $5m - $75m
3. Claim Profile: 

• 80% of claim value – Proposal Phase design development 
services; 

• 15% - Errors/Omissions – in Final Design;
• 5% Design Defects in Permanent and Completed Work

4. Professional Standard of Care – Uncertainties, Risk and Contention; 
Widely Divergent and Highly Subjective Expert Opinions

5. Contractual Roles and Responsibilities – Actual Performance 
Disconnects

6. Compressed Procurement Period
7. Limited Information Available during Proposal Phase; No Reliance 

Rights
8. Aggressive Design-Builder Fixed Pricing and Inadequate 

Contingencies
9. Imbalanced Risk Allocation in Prime DB Contract

Professional Liability 
Claims Experience for 
Consulting Engineers in 
DB in North America
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10. Significant Fact and Expert Disagreements as to Adequacy, Purpose 
and Relevance of Design Development Contingency in Standard of 
Care Defense

11. Document lapses and gaps
12. Relevance of contract terms and scope; applicable standard of care, 

limitation of liability, merger/integration clauses as between 
Teaming Agreement and Design Services Agreement

13. Large Design-Builder claims do not equal large recoveries: Design 
Builder recoveries typically less than 10% of claim value; typically 
some recovery on Engineer’s fee

14. Significant Transaction cost: legal and expert
15. Convergence of, and tension between, Commercial (i.e., fee payment 

claims/ withholding/backcharges) and Professional Liability Risks

Significant Factual, Legal and Expert Evaluation Uncertainty = Significant Risk
Published Legal Decisions are Sparse
No Appellate Court Decisions to Date

Professional Liability 
Claims Experience for 
Consulting Engineers in 
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Design-Build:  
Procurement and 
Contractual Issues

• More Discriminating and Selective Utilization 
of DB: 
Is DB The Optimum Delivery Method for Major 
and Complex Public Infrastructure Projects?
• Inadequate Scope Definition and Comprehension
• Complexity and Scope Issues: Inadequately 

defined or Unknown design details for 
site/subsurface conditions at time of procurement

• Inadequate time or opportunity to realistically 
comprehend and assess project scope, pricing, 
contingency and risk

• Number of Stakeholders with Differing and 
Conflicting Interests

• Detailed and Prescriptive Design Criteria or 
Requirements (often directed by non-project 
Owner)
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Design-Build:  
Procurement and 
Contractual Issues

● Is DB The Optimal Delivery Method for Major 
and Complex Public Infrastructure Projects?

● Procurement/Contractual Issues
• Disclaimers and Non-Reliance as to Available 

Information
• Limited Available Information
• Compressed Procurement Period
• Imbalanced Risk Allocation: Premium/Hidden Cost 

of  Substantial Risk Transfer
• Performance v. Prescriptive Design
• Timing of Fixed Price Commitment

See excellent discussion in R. Drake, W. Hansmire, Getting 
Metro Owners the Best Value from their Major Underground 
Projects, 2020 Proceedings, North American Tunneling, 
Society for Mining, Metallurgy and Exploration, PP. 256-262.
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Design-Build:  
Procurement and 
Contractual Issues

• Balancing and Improving Upstream and Relational Risk 
Allocation in DB
 Transportation Research Board, Guidelines for Managing 

Geotechnical Risks in Design-Build Projects, NCHRP 
Research Report 884 (September, 2018)

 Essex, R., Hatem, D., Reilly, J.,  “Alternative Delivery 
Drives Alternative Risk Allocation Methods,” North 
American Tunneling Conference, Washington, D.C., 24-27 
June, 2018

 D.J. Hatem, Subsurface Conditions and Design Adequacy 
Risk Allocation in Design Build: Dynamics, Interactions and 
Interdependencies, Tunnel Business Magazine, October 
2018

 D.J. Hatem, Rethinking and Recalibrating Design-Build, 
December 2020 Design and Construction Management 
Reporter (Donovan Hatem LLP).

• Mandatory Minimum Contingencies
• See D.J. Hatem, Design-Build:  Recalibrating Procurement and 

Contractual Approaches, George A. Fox Conference (May 
2022), (Appendix 3)
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Design-Build:  
Procurement and 
Contractual Issues

● Progressive Design-Build:  Qualifications-based or best value 
selection, followed by a process in which the Owner and Design-Build 
Team collaboratively progress design development to 60%+ level 
prior to contractual commitments as to scope, price and risk 
allocation

● Improving and Informing Design-Builder Understandings As To 
• Project Scope
• Required Design Approaches
• Alternative Design Approaches
• Investigation, Data, Evaluations, Studies
• Design Development
• Risk Allocation
• Construction Means/Methods
• Interaction/collaboration with Project Owner

● D. J. Hatem, “Improving Risk Allocation on Design-Build Subsurface 
Projects” June 2020 Tunnel Business Magazine.  (A version of that 
article with more detailed footnotes and related commentary may be 
obtained by emailing dhatem@donovanhatem.com).

● A. Cho, Transportation World Eyes Benefits of Progressive Design-
Build, Engineering News Record, April 11, 2022
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Design-Build:  
Procurement and 
Contractual Issues

Contractual Terms:  Consulting Engineer Subconsultant 
Agreements
● Qualified Flow Down of Prime DB Contact
● Teaming Agreements
● Design Services Agreement
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Design-Build:  
Procurement and 
Contractual Issues

Contractual Responses: 
Effective Design-Build Teaming Agreements
● Elements of Effective Design-Build Teaming Agreements* to 

Manage and Limit Design Development Risk:
• Scope and Limitations of Proposal Phase Services of 

Consulting Engineer
• Recommendations as to Proposal Phase Studies, 

Investigations, and Disciplines/Levels of Design 
Development

• Quantity Estimates
• Design Development Contingency
• Standard of Care
• Limitation of Liability
• Survival

● See D.J. Hatem, Effective Design-Build Teaming Agreements 
Between Design-Builders and Consulting Engineers, Dec. 15, 
2020, ACEC/MA Webinar, (Appendix 4)

*Teaming Agreements are also labeled as a Phase I Agreement, 
Memorandum of Understanding, or Proposal Phase Agreement
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Contractual 
Responses: Elements 
of Effective Design-
Build Design (or 
Engineering) Services 
Agreement to Manage 
and Limit Design 
Development Risk

• Threshold Limitation of Liability

“Notwithstanding any provision of this Agreement to the 
contrary, and to the fullest extent permitted by law, the 
Design-Builder shall release, defend, indemnify and hold 
harmless the Engineer for the first $5m in claims, costs or 
liabilities alleged or proven by the Design-Builder, or any of 
its subcontractors or suppliers, arising out of any errors, 
omissions or other professional acts or service deficiencies 
or failures of Engineer, or any of its subconsultants 
(“Professional Liability Exposure”).  Any liability of 
Engineer and its Subconsultants in excess of that $5m 
amount shall be (a) determined in accordance with the 
standard of care as defined in Section X of this Agreement 
and (b) subject to the consequential damages waiver in 
Section Y and the Aggregate Limitation of Liability in 
Section Z of this Agreement.”
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Contractual 
Responses: 
Elements of 
Effective Design-
Build Design (or 
Engineering) 
Services Agreement

● Design (or Engineering) Services 
Agreement:  Managing and Limiting 
Design Development Risk
o Standard of Care
o Qualified Flow Down
o No (or Limited) Quantity/Design Development Risk
o Limited Fee Withholding/Backcharge Rights
o Consequential Damages Waiver
o Limitations of Liability

‒ Aggregate
‒ Specific Risk Exposures (e.g. liquidated 

damages)
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Design-Build: 
Project-Specific 
Professional 
Liability Insurance:  
Path Forward

● Adverse Claims/Losses Experience
● Impact of Professional Liability Claims 

Experience in North America on PSPL 
availability and capacity.  (See Appendix 2)

● Need for contractual and risk management 
precautions, practices and initiatives

● Task Force:  D.J. Hatem, Project-Specific 
Professional Liability Insurance on Design-
Build and Public-Private Partnerships 
Projects in North America:  A Path Forward 
(May 2022) (Appendix 5)

94
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D.J. Hatem Letter to ENR Editor, published December 16, 2019
https://www.donovanhatem.com/wp/wp-content/uploads/2022/03/032122-Letter-to-

the-Editor-ENR.pdf

Appendix 1

https://www.donovanhatem.com/wp/wp-content/uploads/2022/03/032122-Letter-to-the-Editor-ENR.pdf


D. J. Hatem, Rethinking Recalibrating Design-Build, December 2020 Design and 
Construction Management Reporter (Donovan Hatem LLP)

https://www.donovanhatem.com/wp/wp-content/uploads/2020/12/DH_Rethinking-and-
Recalibrating-Design-Build_December2020.pdf

Appendix 2

https://www.donovanhatem.com/wp/wp-content/uploads/2020/12/DH_Rethinking-and-Recalibrating-Design-Build_December2020.pdf


D.J. Hatem, Design-Build:  Recalibrating Procurement and Contractual 
Approaches, George A. Fox Conference (May 2022)

https://www.donovanhatem.com/wp/wp-content/uploads/2022/03/121721-Design-Build-
Improving-Procurement-and-Contractual-Approaches-January-18-2022-George-Fox-

Conference.pdf

Appendix 3

https://www.donovanhatem.com/wp/wp-content/uploads/2022/03/121721-Design-Build-Improving-Procurement-and-Contractual-Approaches-January-18-2022-George-Fox-Conference.pdf


D.J. Hatem, Effective Design-Build Teaming Agreements 
Between Design-Builders and Consulting Engineers

https://www.donovanhatem.com/wp/wp-content/uploads/2022/03/Effective-Design-Build-Teaming-Agreements-
Between-Design-Builders-and-Consulting-Engineers-Presentation.pdf

Appendix 4

https://www.donovanhatem.com/wp/wp-content/uploads/2022/03/Effective-Design-Build-Teaming-Agreements-Between-Design-Builders-and-Consulting-Engineers-Presentation.pdf


D.J. Hatem, Project-Specific Professional Liability Insurance on 
Design-Build and Public-Private Partnership Projects in North 

America:  A Path Forward
(May 2022)

https://www.donovanhatem.com/wp/wp-content/uploads/2022/05/Project-Specific-Professional-
Liability-Insurance-on-Design-Build-and-Public-Private-Partnership-Projects-in-North-America_-

A-Path-Forward.pdf

Appendix 5
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Questions & Discussion
David J. Hatem, PC

dhatem@donovanhatem.com 
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