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Today’s Agenda:

> Welcome
> FHWA's Intro to PDB
> Breakout Discussions

» FHWA Final thoughts
» Closing

MA Workshop
d 9:00am-12:15pm

d 12:15-1:00 Lunch break
J 1:00-3:00pm




Welcome !

»MassDOT, Carrie Lavallee
»ACEC/MA, Abbie Goodma
»CIM, Jeff Mahoney

>»FHWA, Ken Coelho & Kat

FOR INFORMATION



FHWA'’s Intro to PDB

> Part 1: the What, How, When, Where,

» Part 2: Federal-aid Project Considera
& Lessons Learned

> Part 3: Quiz the Fed ...

FOR INFORMATION



WHAT ... is Progressive Design-Build (PDB)?

* A progressive or stepped procurement and
contracting approach for design and construction

* The owner and Progressive Design-Build team
progress the design together towards a contract
scope, schedule, and price

* Incorporate details desired by the owner /

0)

* Provide owner with cost input regarding options the
owner is considering

* Open-book approach enables the owner to make
well-informed decisions on the overall quality and
results of the project.

« Align expectations up front before executing the work
of design and construction

Source: PPT icon



WHAT ... is Progressive Design-Build (PDB)?

» Uses a qualifications-based or best-value selection before
substantial design is completed

* Defer price, schedule, and performance commitments until
after design has been sufficiently defined.

Source: PPT icon



Comparison of ACMs...

1stconsider the CM/GC Delivery Method

»Owner contracts with Designer-of Record

»Owner retains an ICE

Contractor:
« Phase I:

Consfruction Advisor
¢ PhOSG ” Design
Prime Contfractor Subs

>Owner has a Two-Phase contract with { [ ' ] [
De;ig ner[—icrf— eM/GE J

Source: FHWA



Next, recall ‘traditional’ DB

»Owner completes Phase 1 work
* Phase |
Preliminary Design & Engineering

»Owner has a contract with the Design-Builder

for Phase 2 work, Design and Construction [0 {
. s Trade Subs
* Phase |l l ]
Final Design and physical Construction of @

I
defined scope at the bid price oy
(Low bid, Best-Value, etc selection, 23CFR636.201) Subs

Source: FHWA

of-Record




PDB is a hybrid of CM/GC & DB

»Owner contracts with Progressive
Designer-Builder -/Q
»Owner has a Two-Phase contract with .

. . . P 7
Progressive Design-Builder: Dosigne:
e Phase |: Builder
. : : : g
Preliminary Engineering and Design — —
* Phase II L[ Designer- ] {[Tradeﬁubs}
Final Design and Construction o eron]

|
»Progressive Design-Builder contracts with —
Subs for Design and Construction Sube
»Owner retains an Independent Cost Estimator (CE

Source: FHWA



WHAT is the ditterence between PDB and CM/GC?

* Answer = the Parties of the Contract(s)

« CM/GC = the StateDOT has separate contracts with Designer of Record and
the Prime Contractor. The StateDOT is the “middle-man”.

- PDB = the StateDOT has one conftract with an entity for design & construction

ICE

ICE

| Progressive
Design-

Builder

Designer-of- )
Record '
Designer-
k_[ SfRocard ] L[ Trade Subs }
| | |
Design / Trade
Subs Subs Design
: '\ Subs
Source: FHWA
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HOW ... CM/GC Delivery Method

PRE-CONSTRUCTION CONSTRUCTION
Constiruction General
Manager Contractor

Preconstruction Services Construction Services

Develop cost model
Constructability Review ‘ Price Agreement: TMP or GMP
Early Schedule Development
Early Material Procurement
Construction Planning

ROW Acquisition

Third Party Issues (Utility, ROW, RR)




HOW ... PDB Delivery Method

SCHEDULE
9

RESOURCE

Design & Construction Services

\/4

QUALITY

Source: FHWA




HOW does PDB work?

\ l Owner ‘ Source: Water DB Council

. |

_PM/ORA | " Design/Builder |
l—

Design Design Development and Construc
Definition

|< Phase 1 < 10&N’hase2 >




Design-Bid-Buikd

Design-Build

Consbructsan
|'-1-5|I'|3.{3'EETI'GE-‘FIET3J
DL T 4T

Progressive
Design-Build

100% Desian

4 ™, - .
- . Construction
{Award |

Contract

oo Design
-_Awa' d- ot
e e

" il

Dasign Construction

'Eiiu:h:lingg

Plansing l

~30% Design
T o Design-Build
|RFQ) vard] et

Plansing lHFF‘[ S Design
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-10% Design
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|RFQ l:l""'“ 4 contract

Design
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—0f% Design
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Source: Washington State University

...Comparison
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>

Progressive Contract Amount

e 0o

U.S. Department of Transportation O RESOURCE CENTER
O O O Office of Innovation Implementation

Federal Highway Administration

. Office of Innovation Implementation
Source: DBIA Federal Highway Administration
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Progressive Contract Amount

e 0o

U.S. Department of Transportation O RESOURCE CENTER
o O O Office of Innovation Implementation

Federal Highway Administration

. Office of Innovation Implementation
Source: DBIA Federal Highway Administration



«Design Design

-Risk Workshop Workshop -Risk
Mitigation Mitigation

Partnering

EVADA Q: Within Divergence Factor? (
D Q:. Price certainty (Construction cost + Risk < Budgef v/ PIONWVEE

Source: Nevada DOT



PDB delivery methods

Independent Cost Estimator (CE)

v'Qualifications:
« Contractor experienced in developing cost-based estimates
* No conflict of interest
* Qualifications based selection

v'Role
* Participate during the design ——
- Provide project costs —
 Assist the DOT in negotiations

* Validate fair price

- If Phase 1 is awarded before NEPA is complete, Federal regulation requires:

- Owner Agency'’s Price Reasonableness finding per 23CFR636.302(a)(1)(iv)
Source: Adobe Stock



Frograssive Design-Build (PDB) | Conceplual Prapect Develapmeant Process

Source: Washington State University |

:| Planming & Programimeng

Scoping & Defining ]
e i l | Design
"EFQ:' I Construction |
£ PDB *’ﬁ'rngressﬁfé 4 1
HFF H"‘E" rd\] Enntracn fx Estimating ,~  Agreed GMP |
f TN i Y ™ .-"f J_ I
i Tg::%zt;d o ol GMP ju—OR (evolving)—s{ GMP | |
h 7 M T -4 |
Mot Agreed GMP and “oft ramp™ | 1o Construction Manager/General Contractor (CM/GC) or Design-Bid-Build (DBB)
L8
]
i |
Complete Design lﬂiddingl Construction |
i A
! I
L Ml ™. | L
_/‘ PDE Phase | r\& PDB Phase Il \J Off-Ramp Schedule Increase Jj
. "".H.x:- -/L H A L"'fl- ’
e - R
: i Y £ B .
- fﬁFﬂ: oy T e -
* g 3_-.1 — =
s # | kY
F Cwner {HFF\‘ Shnrtllsl-[ Select Design-Builder ‘ with Cwmer | | GMF j= OR (evohving GMP)- rfEru'lF'__:- Agreed Construction
I '\,_ __.-H i with Owner _|__..-"' i
F Establlsh Fi Prﬂgresswe\ / Ta.rget AV , | Mot Agreed
', Budget / “, Estimate /% Budget j Design kil \\ Value
. ; \ / Package #1 |- Estimate #1/ Engineering
: Compl 3 Constructabilky Design-Bid-Build
I B Frzﬁrﬁr Environmental | Right of Way | ~30% Design |  Value Design ,/Ffsﬁ Cost ; e Final p—
: z | | male # : '— Bidding| Construction
: Eision Permit Reguirements | Complete  |Engineering| Package #2 \\ Compare to Design | “!-‘.11
Design Cost Target



to use PDB ...

.. Scope of work ...
» Design has advanced too0000000000000000000000000 far
« Owner wants heavy input to the design

* Ridged owner specification requirements inhibit the PDB
Team'’s ability to innovate and/or use flexibility in design
choices

* “Cookie-cutter” projects
* Project too small to attract competent competitors

* |f Final Design must be completed before:
* An accurate estimate of costs can be developed
» Approval to proceed with any construction is issued

Source: Adobe stock



to use PDB ...

Source: Adobe stock

. Funding ...

» To obligate Federal-aid funds before they
expire

 To meet Terms and Conditions of Federal

Grants for obligation and/or expenditure of
funds

. because leadership says so

cccccccccccccccccc

LS. Depagirgent of rapsportation O RESOURCE CENTER &7 sthvic
Federal Highway Administration OgO
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WHEN ... should we use PDB?

* Recommend use of the FHWA CASE Webtool:

https://www.case.fhwa.dot.gov

 Best used for projects where the Owner Agency:

* Is uncertain regarding the best design to deliver
the project

* Needs significant contractor input on a complex
design

* |s seeking innovative designs

 Has significant scope, schedule, and/or budget
constraints

v
v
X
2 ¢

Source: PPT icon


https://www.case.fhwa.dot.gov/

G
Quick hop down a bunny G\}

trail ... What’s the best } @
& O

contracting method for my é
", Je

project?
"
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CASE Webtool https://www.case.thwa.dot.gov

U5 Department
of Transportation

Federal Highway
Administration

~~New to CASE Webtool?

Get Access

Source: FHWA ~


http://www.case.fhwa.dot.gov/

CASE Tool: Evaluation Process

Source: FHWA
27

Enter
Project

Information

Evaluate Evaluate Long-Term
Long-Term vs. Private Private Construction &
Short-Term Financing Financing: P3
Contracting Need selected Effects Analysis
Public

Short-term financing

contracting selected

selected DBFOM Evaluation

using P3-VALUE

Evaluate
Short-Term

Contracting Run risk

Value of

V.

alue of P3
P3 hiah
lower 'gher

Short-term
Contracting
Recommendation

DBOM
Recommendation

DBFOM

Recommendation




Risk Mitigation Sample Output

Risk Mitigation Decision Matrix

Risk Description

Environmental impact statement (EIS) required

Unforeseen delays due to utility owner and third-party
Railroad involvement

Lack of coordination/ communication

Community relations

Project complexity - scope, schedule, objectives, cost, and del

Maintenance of Traffic/ Work Zone Traffic Control

Source; FHWA

(1 DBB

Risk Rating
() DBB

8

Select the ACM methods for Risk Mitigation @

[ CMGC

@ DB

PDB

Ability to Mitigate through Delivery Method @

CMGC

DB

Advantageous tc¢ v

Costly to Manag v
Costly to Manag v
Reasonable to \ v
Reasonable to N v
Reasonable to N v

Reasonable to \ v

PDB

Advantageous tc v

Reasonable to \ v

Reasonable to \ v

Advantageous tc v

Reasonable to \ v

Advantageous tc¢ v

Reasonable to \ v



CASE Webtool Training?

* General Information Sessions
e Online —

* Project Specific Workshops s
* By request, online or in-person

* Contact: Bryan Dillon, FHWA-RC
 Bryan.Dillon@dot.gov
e Office cell: 202.875.4155

Image credit: FHWA

(o]
H O 0 Federal Highway Administration
29 US. Department of Transportation O RESOURCE CENTER 22 fEaRs.

Federal Highway Administration 0O


mailto:Bryan.Dillon@dot.gov

StateDOT versions of CASE

Colorado DOT

Pre-workshopTasks: Tobecompleted- Pre-workshop-Tasks:-To-he-completed-by-
1 1 1 bythe Project ManagementTeam: the-Individual-Evaluators.-(Pages-13-18)1)
» Project Delivery Selection ect Managerm :
WorkShOp 1 _ Individually-Assess-Primary-Evaluation:
. ® * Completa ProjectAttributest L Factors-and-comes-Prepared to-participate-
> httpS://WWW.COdOt.QOV/bUSlneSS/ "~ Developand Review Projact Gozla¥ inthe-workshop.q
= = ® = |dentify-and-list-Froject-Constraints®
alternativedelivery * = Identify Project isss q
® - Distribute-Initisl-PDEMto-the-
Evalustors® * = Project-Complexity-and-Innavation
. * = Delivery-Schedule
Ratlng Key L * = Project-Cost-Considerationsf
® = |Lavel-of-Design']

Most appropriate delivery method

. . The-Workshop!"]
Appropriate delivery method

All-participants-assemble-and-discuss-their-findings-on-the-primary-factors.

® = Project-Complexity-and-Innovation

Least appropriate delivery method * - Delivery Schedule

Fatal Flaw (discontinue evaluation of this . ;ﬁj:l.:f;::{;:;Eidemim

method)

Factor not applicable or not relevant to the e .

selection US. Department of Tansportafion (5’ RSOURCE EENTER % fAle

Federal Highway Administration 0O


https://www.codot.gov/business/alternativedelivery
https://www.codot.gov/business/alternativedelivery

Tlampa International
(O WHERE is PDB being used? Aipor
(s89)
* Non-Highway -2 S e
* Vertical facilities Q International Plaza ¢
« Water & Waste-Water t Tampa Bay S0¢ Bay Sicet 'y
* Airports (BNA, SFO)
* Transit/Multimodal facilities WESTSHORE
* Highway (60)
* non-traditional or “major” projects Who
- ITS, Safety/LOS/Congestion Mgmt Cypress P
- Corridor upgrades Point Park
- Complex NEPA (ex: Fish Passages)
« Complex interchanges Source: Google Maps

Multimodal facilities
Atypical bidding environment

275



WHO i1s using PDB

 stateDOTs are... »FL DOT’s award:
- AL. AR. FL. KY/OH. OR. MD. NH https://thecobn?ltrugtion?roaﬁsheet.com/lfnﬁgq%e
’ ’ ’ ’ ’ ’ ’ rior-jv-wins-b-florida-interchange-project-p -
UT, VA, VT, WA 175 him

» Local Agencies, too...
* LA Metro
* City of Tampa, FL
- Jefferson County, CO
- City of Wenatchee, WA

- SEP-14's approved:
* AK, AL, CA, FL, KY, MI, OH/KY,
VT, WA
 Thinking about it...
* MI, CO, AZ, CA, LA, NJ, TN, AK



https://theconstructionbroadsheet.com/lanesuperior-jv-wins-b-florida-interchange-project-p1315-175.htm
https://theconstructionbroadsheet.com/lanesuperior-jv-wins-b-florida-interchange-project-p1315-175.htm
https://theconstructionbroadsheet.com/lanesuperior-jv-wins-b-florida-interchange-project-p1315-175.htm

WHY use Alternative Contracting Methods?

TECHBRIEF Alternative Contracting

Method Performance in U.S.

 FHWA funded study, published in 2017:

* Agencies using ACMs on all project sizes

ACMs delivered 40-60% time savings on
projects studied

ACM cost certainty was significantly earlier
ACM project intensity was significantly higher

Award growth, cost growth and schedule | e
gr owth were com para ble to traditional DBB ?mm DO ... ccoicaconcores ATCo), wic ar Gainad

by the National Cooperative Highway Research Program

Highway Construction

FHWA Publication No: FHWA-HRT-17-100

FHWA Contact: Richard Duval, HRDI-20, (202) 493-3365,
richard . duval @dot.gov

This document is & technical summary of the Fedoral
Highway Administration report Alternative Contracting
Method Performance in U.S. Highway Censtruction
(DTFHE1-13-C-00024).

Objective

The findings presented in this TechBrief are based on
empirical data from the Federal Highway Administration
(FHWA) national study Quantification of Cost, Benefits
and Risk Associated with Alternative Contracting Msthods
and Accelerated Performance Specifications.™ The study
includes documented lessons learned associated with
alternative contracting methods construction manager/
general contractor (CM/GC) and design-build (D-B). D-B
is broken down into D-Bflow bid (D-B/LB) and D-B/bast
value (D-B/BV), the latter being projects procured using

(NCHRP) Synthesis 455 as “a raquest by a proposer to

I I I etl l Od Rasearch, Development, and modify a contract requirement, specifically for that pro-
indmnl:mf T poser's use in gaining competitive banafit during the bid-
R::;rl-u:ll:nmsr ol ding or proposal process!®

6300 Georgetown Fika The FHWA national study collocted a first-of-a-kind
Mclean, VA 22101-2296 dataset from 291 completed highway projects. The data
currently form the largest empirical database of
project information exclusive to highway construction.

www.fhwa.dot. goviresearch

Source: FHWA (U %0
US. Depariment of ransportation O RESOURCE CENTER o7 Srvice
Federal Highway Administration 0O



WHY ... Top 10 Reasons to use PDB

Source: Adobe Stock

1) Innovation

2) Risk Reduction & Allocation

3) Aggressive Delivery

4) Cost Control

5) Team Selection

6) Constructability

/) Streamlined Plans

8) Quality (design and construction)

9 Early Work Packages (...aka progressive)
10) Flexibility in Changing Project Scope

Highway Administration
U.S. Department of Transportation O RESOURCE CENTER
o O O Office of Innovation Implementation

Federal Highway Administration



WHY ... Advantages & Disadvantages of PDB

Source: Washington State University

Advantages-Owner

» Expedited
procurement
» Low cost to pursue
* Increased owner

: » Award without full
- - Early coll "
Input ar?(; %’n(;ﬁ)] eanbcoer%t\'/%? competition on the overall

* Design to Budget design (PE & Final) price

Disadvantages

Advantages-PDBTeam || ° Restriction in state and
local procurement laws

* Reduce . Risk reduction and || © Subcontractor & DBE
duplication of mitigation procurement challenges
effort (PE)

* Owners’ knowledge,

. t | t -
Cost developmen readiness, & preferences

* Partnerships is part of the
» Spearin liability process

s S &35 N




Part 2;
> Federal-aid Project Consider
> Best Practices & Lessons Lea

FOR INFORMATION



From a Federal-aid perspective, how does PDB work?

. PROGRESSIVE
* No new Federal Regulations DESIGN-BUILD

¢ 2 3 C F R Pa rt 6 36 y D eS I g n B u | I d Design-Build Procured with a Progressive Design & Price

A Design-Build Done Right™ Primer
Contracting still applies
CFR  “an agreement that provides for
design and construction of

iImprovements by a contractor or
private developer.” *

» DBIA, “Progressive Design-
Build” Primer

CODE OF FEDERAL REGULATIONS

e

(o]
H O 0 Federal Highway Administration
Source: DBIA US. Department of Transportation O RESOURCE CENTER g‘g ;E;\';i‘-cs
Federal Highway Administration 0O



23CFR636 — Design-Build Contracting

* 636.110: States may use their own
procedures for the solicitation and receipt
of proposals (RFQ, RFP, instructions, etc)

* 636.116: Conflict of interest should be
specified or referenced in the RFQ/RFP
and for engineering services

* 636.2xx: Selection Procedures and Award
Criteria

* 636.3xx. Proposal Evaluation Factors
* Price factors dependent upon NEPA process

B CFR

S :FHWA
e ource

(o]
H o O Federal Highway Adminstration
US. Department of Transportation O RESOURCE CENTER 23 1fars

Federal Highway Administration 0O



... the Federal-aid “catch” on PDB ...

» Use of PDB in the Federal-aid highway program depends on the
status of the NEPA process relative to the procurement process.

 NEPA NOT complete before procurement

« Per 23 CFR 636.302(a)(1)(i), it is not necessary to evaluate the total contract price in
the selection therefor SEP-14 is not required

* NEPA complete before procurement:

» 23 CFR 636.302(a)(1) requires the evaluation of price in the selection of the
successful firm, therefor...

- the Federal-aid project would require an SEP-14 approval, since selection is based
on qualifications/experience, and not a price for all services.

* We do not know the price (GMP) at Award, therefor we are unable to evaluate it!!!
e oo

US. Depariment of ransportation O RESOURCE CENTER o7 Srvice
Federal Highway Administration 0O




PRICE what, we’re soooooo000 confused???

* If NEPA is completed, owner must evaluate PRICE in the selection

* PRICE is the total contract cost to design and construct the project
* DB = True, this price is known at Award
- PDB = False, this price is unknown at Award
« Will only have and evaluate price for payments made under Phase 1
- Rates for design and construction management
« Conceptual/Target Price for construction of the project as defined in the RFP

 If NEPA is complete, the “False” requires an exemption to the regulation via
an SEP-14 work plan and approval from FHWA to use PDB

* If NEPA is not complete, the “False” requires a finding of price
reasonableness by the contracting agency per 23CFR636.302(a)(1)(iv) for
Phase 2, the GMP.



CAUTION: Federal Discretionary Grants

U

IX AWARDS

’NFRA INFRASTRUCTURE FOR
REBUILDING AMERICA
-~

Source: FHWA

Rebuilding America Infrastructure with Sustainablity and Equity

BUILD Grants

Better Utilizing Investments to Leverage Development
Transpentation DiscretionacyGrants Pregram




CAUTION: Federal-aid Discretionary Grants

Grant Agreements

* General Terms and Conditions

* RAISE FY 2021

* Article 8.1 Purpose

* (1) timely completing the Project
* Article 10.4 Project Delivery

» (a) The recipient shall complete the Project under the terms of this agreement.
* Article 11.2 Federal Obligation

« (f) “...not later than September 30, 2024... (2) that all applicable Federal requirements for
obligating the amount are satisfied”

* (h)(2) any portion of the RAISE Grant that is not obligated under this section 11.2
before October 1, 2024, lapses on that date and becomes unavailable for the Project.

* Article 21.2 Funds Cancelation

« Outstanding FFY 2021 RAISE Grant balances are cancelled by statue after September
30, 2029 and are then unavailable for any purpose, including adjustments




Federal-aid Considerations

 Critical Action Points

* NEPA
- PS&E package (RFQ & RFP)
« Authorization to Purchase ROW

» Utility, RR, and ROW certification

» Authorization to Advertise
 Construction Authorization(s)

» Concurrence in Award(s)
 Final Acceptance

L]
=
o
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3
-
L2
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&=
g
(=1
—i
™™
[
=
i
0
o
wr

(A )

H O 0 Federal Highway Administration
US.Department of Transportation O RESOURCE CENTER or Service
Federal Highway Administration 0O

Source: FHWA



Likely pattern for PDB...

PS&E and Bid Package approval (RFQ)

Authorization to Advertise (RFQ)

PS&E and Bid Package approval (RFP)

Authorization to Advertise (RFP)

Concurrence in Award => Phase 1-Preliminary Design
NEPA (and Re-Evaluations as needed)

Authorization to Purchase ROW

Utility, RR, and ROW certification

Final Design & Physical Construction Authorization(s) => Early Work
packages and Phase 2

10. Concurrence in Award(s) => Early work packages, Phase 2-Construction
(or “rejection”, aka Off-Ramp)

11. Repeat steps 6-10 as needed
12. Final Acceptance

OCoOo~NoTOkWDh =



... ACMs & DBEs

* https://www.fhwa.dot.gov/civilrights/DBEandA
CM_Handbook/

* Pre-Award

DISADVANTAGED BUSINESS » Post Award / During Construction
ENTERPRISE PROGRAM .
e * Final Acceptance
- EDC-7 innovation: Rethinking DBE for DB

* https://www.fhwa.dot.qgov/innovation/everydaycoun
ts/edc 7/rethinking dbe.cfm

* Open-ended Performance Plans

« FHWA Contact:
* ChristineThorkildsen@dot.gov

Federal Highway

Administration (‘

US. Depariment of ransportation O RESOURCE CENTER o7 Srvice
Federal Highway Administration 0p0

0%0.

Source: FHWA


https://www.fhwa.dot.gov/civilrights/DBEandACM_Handbook/
https://www.fhwa.dot.gov/civilrights/DBEandACM_Handbook/
https://www.fhwa.dot.gov/innovation/everydaycounts/edc_7/rethinking_dbe.cfm
https://www.fhwa.dot.gov/innovation/everydaycounts/edc_7/rethinking_dbe.cfm
mailto:ChristineThorkildsen@dot.gov

NEW Requirement: 49CFR26.53(e)

§ 26.53 What are the good faith efforts procedures recipients follow in
situations where there are contract goals?

* (b) In your solicitations for DOT-assisted contracts for which a contract
goal has been established, you must require the following:

(1) Award of the contract will be conditioned on meeting the
requirements of this section;

(2) All bidders or offerors will be required to submit the following
information to the recipient, at the time provided in paragraph
(b)(3) of this section:

(i) The names and addresses of DBE firms that will participate in the
contract;

(ii) A description of the work that each DBE will perform. To count
toward meeting a goal, each DBE firm must be certified in a NAICS
code applicable to the kind of work the firm would perform on the
contract;

(iii) The dollar amount of the participation of each DBE firm participating;

(iv) Written documentation of the bidder/offeror's commitment to use a
DBE subcontractor whose participation it submits to meet a contract
goal; and

(v) Written confirmation from each listed DBE firm that it is participating
in the contract in the kind and amount of work provided in the prime
contractor's commitment. Each DBE listed to perform work as a regular
dealer or distributor must confirm its participation according to the
requirements of paragraph (c)(1) of this section.

(vi) If the contract goal is not met, evidence of good faith efforts (see
Appendix A of this part). The documentation of good faith efforts must
include copies of each DBE and non-DBE subcontractor quote
submitted to the bidder when a non-DBE subcontractor was selected
over a DBE for work on the contract;

(e) In a design-build contracting situation, in which the recipient
solicits proposals to design and build a project with minimal-
Brgect details at time of letting, the recipient ma¥ set a

su

E goal that proposers must meet b mitting a
DBE Open-Ended DBE Performance Plan (OEPP) with

the proposal. The OEPP replaces the requirement to
[)r_owde the information required in paragraph b) of

his section that applies to design-bid-build
contracts. To be considered responsive, the OEPP must
iInclude a commitment to meet the goal and provide details of
the types of subcontracting work or services (with projected
dollar amount) that the proposer will solicit DBEs to perform.
The OEPP must include an estimated time frame in which
actual DBE subcontracts would be executed. Once the design-
build contract is awarded, the recipient must provide ongoin
monitoring and oversight to evaluate whether the design-builder
is using good faith efforts to comply with the OEPP and
schedule. The recipient and the design-builder may agree to
make written revisions of the OEPP throughout the life of the
project, _e.% replacing the type of work items the design-builder
will'solicit DBESs to perform and/or adjusting the proposed
schedule, as long as the design-builder continues to use good
faith efforts to meet the goal.

R

US. Department of Transportation
Federal Highwcy Administration

000 . e 120 yeRRS
O RESOURCE CENTER oF SErVICE
o] o O


https://www.ecfr.gov/current/title-49/section-26.53#p-26.53(b)(3)
https://www.ecfr.gov/current/title-49/section-26.53#p-26.53(b)(3)
https://www.ecfr.gov/current/title-49/section-26.53#p-26.53(c)(1)
https://www.ecfr.gov/current/title-49/part-26/appendix-Appendix%20A%20to%20Part%2026
https://www.ecfr.gov/current/title-49/section-26.53#p-26.53(b)

Best Practice & Lesson Learned #1: accept help!

. Design-Build Institute of America

2| DESIGN-BUILD
:.—,. DONE RIGHT®

e8] Design-Build Best Practices

UNIVERSALLY APPLICABLE
y project type - anywvariation
- any sector of design-buil
any size delivery

- DBIA is on the FHWA
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PDB BP/LL to date ... the OWNER

Source: Washington State University

2) Owner’s selection process should emphasize
qualifications while minimizing cost in the
selection evaluation

3) Owner should avoid the use of bridqging
documents except for prescriptive
requirements and specifications

4) Owner and PDB Team must work in a
collaborative environment

Source: PPT images



PDB BP/LL to date ... the OWNER

Source: Washington State University

5) Owner staffing optimized for innovative
contract delivery, dedicate staff to innovative
delivery methods, mindset, and processes

6) Owner must be involved in the design process
and ready to make decisions quickly, for
items like criteria, contract, needs vs wants,
budget/cost/risk, other agency coordination,
and 3" party issues

Source: PPT images



PDB BP/LL to Date ... the PDB Team

Source: Washington State University

/) PDB Team must:

» Understand they are responsible for the design and construction
« Plans and Specifications developed based on the contract’s performance criteria
« Cost and Schedule, too

 Actively manage the preliminary engineering and final design processes
* Provide cost development as the real-time design evolves
* Provide the OWNER’s scope with a price to make decisions

8) The “Builder” should be acftively involved in the design process

Source: PPT images



PDB BP/LL to Date ...

9) Key Considerations for using PDB:

* Do you have legal authority???
 State and local procurement laws
« Subcontracting and venders, due to phasing

» Basis for selection
* 1-step or 2-step (RFQ, RFP)
 Qualifications or Best-Value (Qualifications + Price)

- Evaluation criteria and scoring methodology
 Selection has highest probability of achieving an Owner’s project objectives
* Fair, Clear, Transparent



PDB BP/LL to Date ...

... Key Considerations for using PDB

- StateDOT Team is willing and able to collaborate, be flexible,
& TRUST

- Bond Market Awareness
* PDB contract requirements
* Phased contracting

* Political environment
* total cost unknown at award
» “off-ramp” option

Source: PPT imsages



Part 3: Quiz the Kat ...

... Let’s start with the
pre-submitted
Questions!

Q@
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Q#1: Can the FHWA Division delegate actions to the

stateDOT for PDB procurement?

* Answer: Yes.
* However, one would expect a program or project using a “brand-new” ACM to
present a significantly high risk to the Federal-aid program
 |s PDB contracting addressed in your current S&0O agreement
« Does your stateDOT have approved process and procedures specific to PDB contracting?
* How does your S&0O PQODI criteria address new or non-traditional contracting methods?
« S&0 Manuals and Operating Agreements, Attachment C, change process

Source: Adobe Stock



Q#2: When the PDB Contractor/Designer team is chosen, will there
be any preference given to the team’s MassDOT Experience, Local

Staffing, and Local Resources?

Procurement

» 23USC112 & 23CFR635.112 — state preference shall not be used on
any Federal-aid construction project

« 23CFR172.7(a)(1)(iii))(C) — an in-state preference does not assess the
gualifications of potential service providers and application would limit
competition from qualified out-of-state providers

« 23CFR172.7(a)(1)(ii)(D)(1) — a local presence may be used as a
nominal evaluation criteria

Labor

» Section 25019(a) of the Bipartisan Infrastructure Law (BIL) — “Local
Hiring Preference for Construction Jobs” — authorizes State and local
agencies to implement a local or other geographical or economic hiring
preference for labor on federal-aid construction projects




Q#3: Massachusetts specifics, Procurement

o What will be the process for
selection of the DB Entity?

o Will the process be
transparent?

o How will the qualifications
of the proposer be scored?

o What criteria and what bar
are the proposers scored
against?

o How is contract structured
(single or 3-phase)?

PDB currently falls under 23CFR636: Design-Build
Contracting

» 636.103-Defintions, Design-build contract means
an a?reement that provides for design and
construction of improvements by a contractor...

* 636.110-What procedures may be used for
solicitations and receipt of proposals? You may
use your own procedures....

- However, PDB has significant elements that are not
part of traditional DB which may not be covered under
existing DB procedures.

+ S&0O Agreement
* Manuals and Operating Agreements

* What needs to be created quated or changed to
accommodate the use of PBD?



Q#4: Massachusetts specifics, $$$$$$$

_JOverhead Rate in MA

JWhat is the fee structure for
Construction Manager/Designer
to get paid for each phase of
delivery (Lump Sum, loaded
rates, multiplier, percentage,
etc)?

JHow will the PDB Team be
compensated during the Pre-Bid
Design Phase? Do some states
have negotiated lump sum fee
with a defined scope?

»23CFR636.110- You may use your own procedures

»National Trends:

= RFP declares a preset OH rate for Phase 1 and
Phase 2 or biddable acceptable range

= Phase 1 payment structure varies greatly
= Lump sum
= Time and materials
= “Brooks Act” type schedule (23CFR172)

»Historically no payments for Pre-bid work because
PDB uses Qualifications based selection

»Owner may provide a stipend for unsuccessful
bidders




Q/A#5: the Off-Ramp, aka the Owner ends the contract for

Convenience (Division 1.8.13), or Cause, or Default

A.How will the PDB Team be compensated if the Owner exercises its right to “Off
Ramp” and discontinue the procurement?

B.How to contractually address “off-ramp” at the end of Phase 1, if the Owner and
Design-Builder are unable to reach agreement on GMP or other final contract terms?
1)Off-Ramp and the contractor not being allowed to bid again
2)Continue with PDB with different DB Team members
3)Change delivery method
4)Any prohibited parties in the re-procurement process?

C.Right of the Owner or Successive project participants to use design or other work
product of the initial Design-Build Team.

D.Are there specific conditions that need to be identified for the PDB contractor to bid
a DBB project should the Owner decide to take the off-ramp?




Q#6: the contract between PDB Team members

IHow does exercise of an off-ramp
impact the obligations, risk, and
insurance for the withdrawing
design-builder and its consulting
engineer subconsultant?

JAs designers on Design-Build
projects, some design firms have
had payments withheld by both
owner and contractors out of
dissatisfaction with the process

ICE

Design-
Builder

Designer-

k_[ CFRaid ] {[Trade Subs}
| I

\

Design
Subs

e oo
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Q#7: do we have to use the Open Book

nature of pricing?

Answer: YE S

But why:

1) Project is using public [federal] funds so we are all accountable to the
Americans who are providing those funds via their tax dollars

2) Federal regulation requires an Owner Agency Price Reasonableness
finding per 23CFR636.302(a)(1)(iv) to ensure a fair price for the work

v"Comparison of 3 estimates: the Owner, the ICE, and the PDB Team

e oo

US. Depariment of ransportation O RESOURCE CENTER o7 Srvice
Federal Highway Administration 0O



Q#8: Conflicts of Interest .~ Owner |

_PM/OA |

_l Design/Builder |

The current Design-Build law in Massachusetts expressly prohibits a design professional
from participating on a Design-Build team if they are retained by the state to develop the

preliminary design, budget, schedule and other fundamental project requirements (MGL
Chapter 149A, Section 18). This premise is an industry standard, as it is understood that l

such involvement by an engineering firm during the preliminary design phase of a project

can give them an unfair competitive advantage during the final design/construction =

phase. It is also understood that such involvement during preliminary design can create a esign .

conflict of interest for the engineering firm during final design/construction, because the Definition D95|gn Deve IOpment and Cons
firm is representing both the owner (as the project developer) and the design-builder (as I " l | 1

the project designer).

However, using the Progressive Design-Build model, this design professional is no longer .

prohibited from participating in both primary phases of the project. Further, they are An swer: |t IS nOt acce pta b I e.
automatically awarded the final contract (if the owner doesn’t decide to use their off-ramp -

option) without any additional competition. This relationship also leaves the owner

without an independent owner’s engineer during the final phase of the project because the

design professional obviously can’t review and approve their own work on behalf of the Re ca ” 23 C F R 636 . 1 1 6
o requires conflict of interest in the
How can we justify allowing a design professional that helps to develop the Base R FQ , R F P, an d CcO ntra Ct .

Technical Concept on behalf of the owner, to also prepare the final design as part of a

Design-Build team? Essentially, the design professional would be developing their own

scope of work and budget. Why is this acceptable under the PDB model yet legally

prohibited under the DB model? e

o%o
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Maryland Transporadon Authority

anspaann Francis Scott Key (FSK) Bridge Replacement

dehainy

-63 M D 693 over the Patapsco River/Baltimore Harbor

FAP Mo AC-ER-115-1({28)N Contract Mo. KB-4003-0000

the types of subcontacting work (with projected dollar amounts) that DBEs will be solicited to perform 2nd a
projected tmeframe in which seboontracts will be axecuted

Example: FSK Bridge Collapse,

RFP page 28

[GI-1.26 Disadvantaged Business Enterprise Forms

Fadfor to Attackenent I for DEE foames.

[GI-137  Livine Waze Requirement:

Thers is no Living Wags requiremant for this procursmsnt.

| GI-1.23 Federal Funding Acknowledzement

This Contract does contain Federal-aid fonds

[GI-1.38 EBestrictions on Participation in the Contract

An individual or antity that ke received monstary compensation 2 the kead o prime desim censultant undar a
contract with the MDTA to assist in the dewelopment of the Wational Fxnvironmeatal Pelicy Act document, as 2§
CFR 636,709 requires these consultants to be ender the sxchsive dimction and conirel of the coatracting agency,
or has baan retained to parform desipn review and comstruction phass sarcices om bahalf of the MDTA for this
Project, or a person of endty that eppleys such an individual or satity, or a person o an sntity whe has received
in excass of $500,000 for services parfirmed for this Project, may not submit 2 Proposal for this procummant 2nd
is mot a responsible Ofuror nndar COALAR 21060700, The Proposal from such an individnal or antty will be
rejected pursuant to CUMAR 20060007 and COMWAR 207.064.02.03

An mdividual or an entity may not sebmit pvore than ons Propesal as a Principal Participant or 25 2 joint veaimre
Also, an entity that responds to this BFF a: 2 Principal Participant, by itself or @ 2 jeint venmre, may oot be
incladed a5 a desigmated subcomtractor to ancthor firm that responds 2: 2 Principal Participant. Multipls
rewponsas mnder amy of the foregodng siluations may cause the mjection of all respomses of the frms invoheed.
Tha ahows doss not precleds a firm thar has not submired as a Principal Participant from being designated as a
subcomtractor to more than ome (1) Principal Participants responding to this RFP.

Tha following is a list of comsmitants, subcommitants, and'or entities that the MDOTA has detemeined 1o ba
conflictsd and inaligible to participate in any mannar whatwosetver In connection with this procuremant prior to
Award, inclading amy mnvobrement i coomection with the dewalopment, preparation, or sebmission of a Proposal

+  Johnsom, Mimmiran & Thompson ez TMT, Inc.,
+ WSPUSAInc,

+  Elackwatar Envircomental Group,

»  Prims AE,

v Ganmett Flaming,

+  Baynolds, Smith and Hills or BS&H,

+ Magnitvde LLC,

+  Fnmmal Elepper and Kahl or RE&E, and

+  Whitnzam, Requandt & Associates oo WEA

“The following is a list of consultants, subconsultants, and/or
entities that the MDTA has determined to be conflicted and
ineligible to participate in any manner whatsoever in connection
with this procurement prior to Award, including any involvement
in connection with the development, preparation, or submission
of a Proposal.

* Johnson, Mirmiran & Thompson or JMT, Inc.,
« WSP USA Inc.,

» Blackwater Environmental Group,

* Prime AE,

 Gannett Fleming,

* Reynolds, Smith and Hills or RS&H,

» Magnitvde LLC,

* Rummel, Klepper and Kahl or RK&K, and

* Whitman, Requardt & Associates or WRA.”

R .
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LLUNCH Break

FOR INFORMATION



R

U.S. Department of Transportation
Federal Highway Administration

Breakout Time!!!

d the Good
d the Bad and Ugly
d Next Steps and Expect

FOR INFORMATION



O O
IM\ '“‘ IM\ Let’s Mix it up a bit!

) Count off by X
2) Move to the
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POST - IT

4) Brainstorm with your
group. Place your
answers on the post-it
notes.

5) Designate a
Spokesperson to
present your team’s
answers.

Source: PPT images

P U RN T e Ceigyy
S wm, @j}}mum 124y

Yafiv —
gﬂ ‘0?5‘ NF/)(T? (0

HRR-’ENI M@ /‘
' 103,. Tee e {‘ﬁ% !

s Sha—
ey winfem  VIME
A mﬁ'—m 10520

Wiy R In '?"'

Lowen Mou Were (o i
o STAND OUT 77

= Puget 10 tpdate ’
) e b
= D[i dﬁ,@n{tm

WHATS /Dm’f
f?m'ﬂz‘“ T E—
N

et Gusmr-:g;
i (MeeTg,
[{PL

Io*15

—

‘\Hme; $ U
LE!
Go('lmg & wotl

"_———.,p - takevencs

[ Aden
([ T ot oS

FYUNER wiry V'DO
EAE TOMIGHT mﬂffgm
e ROBI

/d

(o]
. o~ o0, —

US. Department of Transportation o RESOURCE CENTER OF R

Federal Highway Administration 0O



The Good

* What are the benefits of Massachusetts
DOT using PDB?

* Why do you want to use PDB?

- What are THE POSITIVES?

e oo
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The Bad & Ugly

* What are the negatives of
Massachusetts DOT using PDB?

» What are your burning issues, fears
and concerns?

e oo
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Where do we go from here?

Q#9: Where is Mass DOT today?
A: we still need Legal Authority

So...

* What should be the next steps for
MassDOT?

* What should be the next steps for
Industry (ACEC, CIM, etc) ?

R

o%o
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FHWA Part 4: Final thoughts

- ACM Team’s observations,
what makes a successful PDB
project

FOR INFORMATION



FHWA observations of successful PDB projects ...

* #1 rule of PDB: OWNER Agencies
must be End Results driven and
stop giving step-by-step instructions

* PDB mirrors the CM/GC process
except for who the contract is with
- Single vs dual entities
« Spearin Doctrine

Source: PPT images



...ACM Semantics

* Misuse of term Performance Specification
» Specification indicates that a design decision has been made

* RFP should contain Performance Criteria a“ts
 End results, not means & methods W <
- The design is a deliverable of the contract ﬁ“53(\5

» The Designer-of-Record prepares “specifications”

- Agency -> ESHIEGO!'
- Contractor-> Empowered !!

Source: Adobe Stock



...Critical Elements of successful PDB projects

Source: DBIA, 2018

 Select the most qualified PDB Team

- Let the PDB Team use their ingenuity and experience to develop the
design

* Price is significantly less important then non-price factors

* Opportunity for the Owner to seek Best-Value solutions (durability,
sustainability, ease of maintenance)

 Trust, Flexibility, Inteqrity and Honesty in communications with
mutual respect for and appreciation of perspectives and ideas




... ACM Project Suitability

* NEPA, Permits, and ROW/RR/Utility requirements must be clearly defined
* Must have a SIGNIFICANT design component

» Specialty skills needed for design and/or construction
 Design tailored to contractor capabilities
- WZTC and staging

» Schedule
- Significant time savings realized through concurrent activities
 State DOT staff resource constraints under contract-imposed deadlines
* Predefined start or end dates for items of work

» Reasons for selection should nof be:
= Obligation of funds
= Compensate for inadequate agency resources



... Not an ACM Candidate project IF ...

* Final design must be completed before:
* An accurate estimate of costs can be developed
- Agency can obtain NEPA Clearance & permits
« Approval to proceed with construction issued

» Owner wants “Heavy” input to design

* Project too small to attract competent competitors

e oo
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. Issues Resolution & Partnering

» Have a process

» ... or have the contractor propose a
WSDOT - “Making a process

bad decision fast is > ... with specific timeframes!

» ... and then you both have to live with it!!!
» Claims avoidance

» On-Time & On-Budget

frequently better than
making no decision.”

@ :
O~ 0 oan

US. Department of Transportation O RESOURCE CENTER 22 ffars.

Federal Highway Administration 0O
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... Issue Resolution & Partnering

Institutionalized Partnering

PARTNERING HANDBOOK
2018

Complexity, Risk, Required Flexibility , 3 Party
Involvement, Supply vs Demand, Time/Cost Constraints

J
U.S. Department of Transportation OORE ?OURGE“EHCEGN'I"ER P ayy

3¢ STATE HEQIWAY s SERVICE
Source: FHWA el Federal Highway Administration 00




Quiz the Kat...

... Last chance!

Q@
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a final thought...

» Progressive Design-build use in highway construction is in its infancy

K R A

» We must crawl before we walk ...
Walk before we run ...
and run before we soar!

e oo
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CLOSING

»ACEC/MA, Abbie Goodman
»CIM, Jeff Mahoney
»MassDOT, Carrie Lavallee

FOR INFORMATION



The End.

Contact Info:
Kathryn Weisner, PE, NRAEMT
Kkathryn.weisner@dot.gov

FOR INFORMATION
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