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Speaker 

• Client Executive and Professional                       
Services Risk Consultant 

• University of Virginia (2002) and Emory 
University School of Law (2005) 

• 9 years in private practice at Sutherland 
LLP focused on construction law 

• 4+ years with Greyling 

• Licensed attorney in New York, Georgia, 
and Florida (Board Certified in 
Construction Law) 

• LEED AP BD+C 

• IRMI Construction Risk & Insurance 
Specialist 

• From Atlanta but now residing in 
Portland, Maine 
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Agenda 

• Overview of Workers’ Compensation Generally 

• Explaining the Experience Modification Rating and How EMR 
is Calculated 

• Predicting EMR 

• State-by-State Distinctions 

• Separate Entities and Applicability of EMR 

• Limitations of EMR/Responding to Client Concerns 
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Why Does Workers’ Compensation Exist? 

• Rooted in Industrial Revolution 

• Employer defenses to employee injury suits: 

– Contributory negligence 

– “Fellow Servant” rule 

– Assumption of risk 

• The Jungle, Upton Sinclair (1906) 

• First comprehensive state work comp statute: Wisconsin 
(1911) 

• Generally, exclusive remedy against employer 
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How Does Workers’ Compensation Work? 

• Employer pays premium to insurer 

– Rates established by classification 

– Rates filed with state insurance regulators 

• Insurer pays unlimited benefits for: 

– Medical costs 

– Lost wages 

– Statutory benefits connected to specific injuries 

• U.S. Longshore & Harbor Workers’ Compensation Act 

• Jones Act 
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Workers’ Compensation Classifications 

Code Description Mass 
Rate 

8601 - 
Architectural or 
Engineering Firm - 
Including 
Salespersons & 
Drivers 

Code 8601 is applicable to insureds engaged in the architectural or engineering profession as a 
separate and distinct business. Operations conducted by these firms usually include 
consultations with clients; research on behalf of clients; site inspections; and the compilation of 
information to enable these firms to make recommendations to their clients. These 
recommendations may be in the form of written or electronic media and include plans, maps, 
charts, and specifications. Code 8601 includes, but is not limited to, the following type of 
engineering firms: mechanical, civil, electrical, chemical, mining, metallurgical, marine, and 
industrial. 

$0.21 

8810 - Clerical 
Office Employees  

Code 8810 is applied to clerical office employees provided they are not otherwise classified. 
The duties of a clerical office employee include creation or maintenance of financial or other 
employer records, handling correspondence, computer composition, technical drafting, and 
telephone duties, including sales by phone. The clerical office classification continues to apply 
to a qualified clerical office employee who performs a duty outside of a qualified clerical office 
area when that duty does not involve direct supervision or physical labor and is directly related 
to that employee’s duties in the office. These duties do not exclude depositing funds at the 
bank, purchasing office supplies, and pickup or delivery of mail, provided they are incidental 
and directly related to that employee’s duties in the office. However, for purposes of this rule, 
the definition of clerical duties excludes outside sales or outside representatives; any work 
exposed to the operative hazards of the business; and any work, such as a stock or tally clerk, 
which is necessary, incidental or related to any operations of the business other than a clerical 
office. A clerical office is a work area separated and distinguishable from all other work areas 
and hazards of the employer by floors, walls, partitions, counters, or other physical barriers.  

$0.07 
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Reading Work Comp Policies 
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Overview of EMR 

• EMR = Experience Modification Rating 

• Administered by the National Council on Compensation 
Insurance (NCCI) 

• Compares experience of individual employer with the 
“average” employer in the same classification 

• Promotes health, safety, and return to work by providing an 
incentive to employers with lower-than-average losses 

• Places emphasis on frequency rather than severity 

– State accident limitation caps on individual claims 

• Intrastate versus interstate EMR factors 
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Calculating EMR 

• Calculations vary by state filings 

• Uses past 3 years of complete data 

• Experience Rating Adjustment: limits amount of medical-only claims to 
30% 

• Severe losses are capped 

• Primary losses ($17,000 in most states) are given more weight 

 



 10 

More Detail on EMR Calculations 
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Predicting & Mitigating EMR 
• Changes in payroll and classifications 

• Reporting losses “net of deductible” 

– Alabama, Colorado, Florida, Georgia, Hawaii, Idaho, Iowa, Kansas, 
Kentucky, Maine, Missouri, New Mexico, Oklahoma, Oregon 

 

2019-20 2015-16 2016-17 2017-18 2018-19 

Used to calculate the EMR for next fiscal year 

New 
EMR 

Used to calculate the current EMR 

Current 
EMR 

2014-15 
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Predicting & Managing EMR 

• When the audited payroll comes through 

• Some point during the year as losses develop 

• To anticipate the mod released by NCCI and then to confirm it 
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Applicability by State 

• 39 states use NCCI EMR Plan calculations 

• 3 states produce independent intrastate ratings, but NCCI 
Plan still applies 

– Massachusetts, Indiana, and North Carolina 

• 3 states create their own but allow combination with NCCI 

– New York, Minnesota, and Wisconsin 

• 5 states do not use NCCI calculations 

– New Jersey, California, Delaware, Michigan, and Pennsylvania 

• 4 monopolistic states 

– Washington, Ohio, North Dakota, and Wyoming 
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NCCI State Map 



 15 

Combination of Entities 

• Entities with 50% common ownership are combined 

• Changes in ownership must be reported within 90 days (Form 
ERM-14) 

51% 

40% 

Various – 9% 

40% 

40% 

Various – 20% 

20% 

20% 

10% 

Various – 20% 

10% 
10% 
10% 

Company A Company B Company C 
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Limitations of EMR 

• Not a valid predictor of future losses 

• Thus, not an indicator of safety or risk management practices 

• Does not account for the facts and circumstances of a claim 

• State differences in rates and factors 

• Subrogation recovery often lags 

• Calculations impacted somewhat randomly by timing 

• Can be influenced by payroll, classification, and risk decisions 
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Risk Management 

• Employee training and selection, including safety 

• Invest in employee well-being and healthcare 

• Identify and address common themes in worker injuries 

– Focus on lost time claims 

• Actively monitor and manage open claims 

• Have a return-to-work or transitional duty program 

• Understand and pursue subrogation 
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1.0 EMRs 

• EMR calculations = 1 

• Employer is not eligible for EMR 

• Employer does not have minimum data requirements 

• New business with insufficient data 

• Significant ownership change 
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Greyling Insurance Brokerage & 
Risk Consulting, a division of EPIC 
Georgia | Missouri | Florida | Maine 

(770) 552-4225 
www.greyling.com 

www.epicbrokers.com 
 

kent.collier@greyling.com 
Direct: 770-220-7692 
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