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Part 1: Working in the United States
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Foreign nationals who wish to come to the United States to 
work must typically be sponsored by the prospective 
employer. 

Working in the United States
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H-1B Visas
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H-1B Visas
“Specialty Occupation” 

Eligibility & Qualification Requirements
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H-1B Visas
The H-1B Cap

• What is it?

• Are there 
exemptions?
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H-1B Visas
Period of Stay

• How Long? 

• How much?

• Who pays?
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H-1B Visas
3 Step Application Process
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H-1B Visas
Step 1: Complete and Submit the Labor Condition 
Application (LCA)
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H-1B Visas
Step 1 (cont.): Determine the Prevailing Wage
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H-1B Visas
Step 1 (cont.): Determining the Prevailing Wage 

Four-Tier System
 Level 1: Entry/beginning level 
 Level 2: Qualified/competent in basic tasks
 Level 3: Experienced/exercise judgment
 Level 4: Senior management

• Recent Level 1 and Level 2 Wage 
Issues

• Responding to Requests for Information 
from USCIS
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H-1B Visas
Step 2: Complete and File Form I-129, Petition for a 
Nonimmigrant Worker 
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H-1B Visas

Part 6 of Form I-129
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H-1B Visas
Step 3: Apply for a H-1B Visa
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H-1B Visas
The Public Access File
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H-1B Visas
Maintaining the Public Access File

 Required Contents:
– LCA, including instructions executed by 

employer and employee
– Prevailing Wage Documentation
– Health Benefits Summary
– Actual Wage Memorandum

 Highly Recommended Contents:
– Notice of Posting
– Posting Notice Certification
– Written acknowledgment or other proof that 

the beneficiary received a copy of the LCA
– Specific salary data the employer used to 

calculate actual wage
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L-1 Visas
The L-1 Visa Classification enables a U.S. employer to transfer 
a nonimmigrant worker from one of its affiliated foreign offices 

to one of its offices in the United States
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L-1 Visas
Two types of L-1 Visas:

 L-1A: Intracompany Transferee 
Executive or Manager

 L-1B: Intracompany Transferee 
Professional Employee with 
Specialized Knowledge 
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L-1 Visas
Application Process

 Same as H-1B 
application process

 EXCEPT: Employer 
Completes the L 
Classification 
Supplement to Form 
I-129
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L-1 Visas
L Classification Supplement to Form I-129
 Section 1, Part 1: Classification Sought
 Employer will select either L-1A manager or executive

or L-1B specialized knowledge
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L-1 Visas
Period of Stay
 All qualified L-1 employees will be allowed a maximum

initial stay of 3 years
 Qualified L-1 employees entering the United States to

establish a new office will be allowed a maximum initial
stay of 1 year

L-1 Petition Fees
 Carefully review USCIS’s webpage titled “H and L Filing Fees for

Form I-129, Petition for a Nonimmigrant Worker” to determine
which supplemental fees are required
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Part 2: Employment-Based 
Green Cards
Adjustment of Status 
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Adjustment of Status
9 Steps for Adjustment of Status
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Adjustment of Status

Non-
Immigrant 

Status (H-1B, 
L1, etc.)

PERM Labor 
Certification
• Prevailing 

Wage Request
• Recruitment 

Period
• File PERM 

Application 
(Priority Date)

I-140 
Immigrant 

Petition

I-485 
Adjustment of 
Status (Green 

Card 
Application)

Receive 
Green Card 
(Permanent 
Residency)
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Adjustment of Status 
Eligibility for Adjustment of Status
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Adjustment of Status 
Employment-Based (EB) Visa Preference Categories

EB-1 First 
Preference

Extraordinary 
Ability

No Labor 
Certification 

Required

EB-2 Second 
Preference

Advanced 
Degree 
Holders

Labor 
Certification 

Required

EB-3 Third 
Preference Professionals

Labor 
Certification 

Required

EB-4 Fourth 
Preference 

Special 
Immigrants

No Labor 
Certification 

Required

EB-5 Fifth 
Preference

Business 
Investors

Labor 
Certification 

Required
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Adjustment of Status
Permanent Labor Certification Process

(PERM)
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Adjustment of Status
Form I-140

Immigrant petition for Alien Worker
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Adjustment of Status 
Form I-485

Application to Register Permanent Residence or Adjust Status
What happens after?
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Part 3: Compliance
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Form I-9 Overview
• The Immigration Reform and 

Control Act (IRCA)

• Revised Form I-9 Now 
Mandatory
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Form I-9 Overview

• Form I-9 MUST be completed for each 
newly hired employee

• Form I-9 must be completed within 3 
days of employment

• There are 3 Sections to Form I-9
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Form I-9: Section 1
Newly hired employees MUST complete and sign 

Section 1 no later than the first day of 
employment, but not before accepting a job offer
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Form I-9: Section 1



36

Form I-9: Section 2
• Employers or their authorized 

representatives MUST complete and 
sign Section 2 within three (3) 
business days of the employee’s 
first day of employment

• Employers or their authorized 
representatives MUST physically 
examine one document from List A 
or a combination of one document 
from List B and one document from 
List C on the “Lists of Acceptable 
Documents”
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Form I-9: Section 2
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Form I-9: Section 2
• USCIS Anti-Discrimination Notice: An employer cannot 

specify which document(s) the employee may present 
from the List of Acceptable Documents

• Form I-9 Acceptable Documents can be found on 
USCIS’ website by clicking: Forms  I-9, Employment 
Eligibility Verification  I-9 Central Acceptable 
Documents



39

Form I-9: Section 2
Acceptable Documents: List A
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Form I-9: Section 2
Acceptable Documents: 

List B List C
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Form I-9: Section 3
Section 3 should be completed by employers in 

either a reverification or rehire situation 
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Form I-9: Section 3
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Correcting I-9 Forms
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Retention of Documents
Retention of I-9
 Duration of employment

 Later of either 3 years 
after date of hire or 1 
year after termination of 
employment ended

 Copies of form I-9
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Part 4: Immigration Audit 
Process

Businesses are receiving Notices of Inspection 
(“NOI”) from DHS’ Immigration and Customs 

Enforcement (“ICE”) Division  
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Results of Inspection
Following an inspection of documents, ICE will provide 
notification to an employer.  The  most common notices 
include:

 Notice of Suspect Documents

 Notice of Discrepancies

 Notice of Technical/Procedural 
Failures 

 Warning Notice

 Notice of Intent to Fine (NIF)
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Notice of Intent to Fine (NIF)
ICE will issue a NIF if there is evidence of 

violations for substantive, uncorrected technical, 
knowing hire and continuing to employ  
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Technical or Substantive 
Violations 
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Penalties for Non-Compliance
• Monetary penalties may range from $375 to $16,000 per 

violation

• Penalties for substantive violations, including failing to 
submit an I-9 when requested by ICE, range from $110 to 
$1,100 per violation. 8 CFR §274a.10(b)(2)  

• Five criteria in determining size of penalty
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Fraud - Generally
18 U.S.C. § 1546(a)

Anyone who knowingly makes a false statement on 
an application to USCIS for anything requiring a 
representation under oath of a material fact (i.e. 
visas, work authorizations, sponsorship 
applications for alien employees) is subject to  
imprisonment for up to 25 years.  Foreign nationals 
may be imprisoned and/or removed from the U.S.  
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Document Fraud
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Fraud Investigations
Fraud Detection and National Security 
Directorate (FDNS): developed to 
enhance national security and ensure 
that the right benefits are offered to 
correct beneficiaries  

FDNS developed Administrative Site 
Visit and Verification Program 
(ASVVP) to enable FDNS to randomly 
visit employers that have submitted I-
129 petitions on behalf of employees
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FDNS Site Visits
Examples of FDNS questions to employer:

 How many persons employed
 How long has company been in business
 Number of H-1B employees employed –

full and part-time
 Number of lawful permanent residents or 

foreign nationals

Examples of FDNS questions to employee:
 Employee’s title, responsibilities and 

salary
 Employee’s education
 Who paid the H-1B filing and legal fees
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FDNS Site Visits
How to prepare for FDNS site visits: 
 Establish protocols

– Verify credentials
– Counsel involvement

 Train stakeholders
– Do not guess
– Ask for time
– Coach employees in advance, 

including reception
– Counsel review
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Part 5: Recent Changes in 
Immigration Law
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USCIS Will No Longer Provide Deference to 
Prior Adjudications for Nonimmigrant 

Petitions 
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USCIS Issues New Form to Obtain Work 
Authorization Document and Social Security 

Number Simultaneously
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The DHS Terminates Deferred Action for 
Childhood Arrivals (DACA) Program
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USCIS Expands In-Person Interview 
Requirements for Certain Permanent 

Residency Applications
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USCIS is Denying Pending Forms I-131 for 
Abandonment Due to International Travel
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Questions?
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Contact Information
Gwen P. Weisberg, Esq. 
Partner, Chair of Immigration Practices
gweisberg@donovanhatem.com 
Direct: (617) 406-4591

Molly E. Manson, Esq.
Associate 
mmanson@donovanhatem.com 
Direct: (617) 406-4524

Donovan Hatem LLP
© 2017
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