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art 1. Working in the United States
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Working in the United States

Foreign nationals who wish to come to the United States to
work must typically be sponsored by the prospective
employer.
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H-1B Visas

H1 B-Work Visa

The US H1B visa is a non-immigrant visa that allows US companies

to employ foreign workers in specialty occupations that require
theoretical or technical expertise in speciali fields such as in
architecture, engineering, mathematics, scie

Under the visa a US company can employ a foreign worker for up to six

years. R e e

US H1B Visa

USH18 Viaa, Bfrinciple infoech, 2014
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H-1B Visas

“Specialty Occupation”
Eligibility & Qualification Requirements

» Specialty Occupation

| v « Employee Qualifications

» Employer-Employee Relationship |

* Valid Job Offer

« H-1B Cap-Exemption
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H-1B Visas

The H-1B Cap
e What IS It?

» Are there
exemptions?

DONOVAN | HATEM L
counselors a

t law



H-1B Visas

Period of Stay
e How Long?

e How much?

* Who pays”?
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H-1B Visas

3 Step Application Process

H-1B Application Process

ETA9035
Labor Condition Application (LCA)

I-129 H Petition

I-797 Approval Notice
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H-1B Visas

Step 1. Complete and Submit the Labor Condition
Application (LCA)
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H-1B Visas

Step 1 (cont.): Determine the Prevailing Wage

FLC Wage Results New Quick Search New Search Wizard

You selected the All Industries database for 7/2016 - 6/2017. (jm—

Your search returned the following: Print Format

Area Code: 35614

Area Title: New York-Jersey City-White Plains, NY-NJ Metropolitan Division
OES/SOC Code: 11-3021

OES/SOC Title: Computer and Information Systems Managers

Geolevel: 1

Level 1 Wage: $53.23 hour - $110,718 year_

Level 2 Wage: $69.11 hour - $143,749 year

Level 3 Wage: $84.99 hour - $176,779 year /
Level 4 Wage: $100.87 hour - $209,810 year

Mean Wage (H-2B): $84.99 hour - $176,779 year

This wage applies to the following O*Net occupations:
11-3021.00 Computer and Information Systems Managers

Plan, direct, or coordinate activities in such fields as electronic data
processing, information systems, systems analysis, and computer
programming.

O*Net™ JobZone: 4

Education & Training Code: 4-Work experience, plus a bachelor's or higher
degree

For information on determining the proper occupation and wage level see the new
Prevailing Wage Guidance on the Skill Level page.

The prevailing wage must be at, or above the federal or state or local minimum wage,
whichever is higher. The federal minimum wage is $7.25/hr effective July 24, 2009.
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H-1B Visas

Step 1 (cont.): Determining the Prevailing Wage

Four-Tier System
= Level 1: Entry/beginning level
= Level 2: Qualified/competent in basic tasks ::e;j'::g:’:’agef'-i‘[’:'s
= Level 3: Experienced/exercise judgment proving voss vk
= Level 4: Senior management LEVEL Has only a basic understanding of the occupaton.

erform routine tasks that require limited, if any,
ercise of judgment.

as attained through education or experience a good
_I|| understanding of the occupation. Performs moderately complex

- _,:11-" tasks that require limited judgment.

-, Performs tasks that require exercising judgment and may

* Recent Level 1 and Level 2 Wage
Issues Q) o e et ofcther sl ey e

xercises judgment, independently evaluates, selects, modifies,
nd applies standard procedures and techniques. Uses

 Responding to Requests for Information QD) vt s i et kvovldiet s s nd

complex problems. Generally has management and/or

fro m U S C I S supervisory responsibilities.
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H-1B Visas

Step 2: Complete and File Form 1-129, Petition for a
Nonimmigrant Worker

of Hiomeland Securit

Departmeal e migration SEVKES

us Cytupembig

. +
s idiryadinal E11I0g
i A Mame e

ol Teem MR |

A bl Petitiont?

Petition for a Non-immigrant Worker
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H-1B Visas

Part 6 of Form [-129

Part 6. Certification Regarding the Release of Controlled Technology or Technical Data to Foreign
Persons in the United States

{For H-1B, H-1B1 Chile/Singapore, L-1, and O-1A petitions only. This section of the form is not required for all other classifications.
See Page 3 of the Instructions before completing this section.)

Check Box 1 or Box 2 as appropriate:

With respect to the technology or techmical data the petitioner will release or otherwise provide access to the beneficiary, the
petitioner certifies that it has reviewed the Export Administration Regulations (EAR) and the Intemational Traffic in Arms
Regulations (ITAR) and has determined that:

|:| 1. A license is not required from either LS. Department of Commerce or the U_S. Department of State to release such
technology or technical dala to the foreign person; or

. A license is required from the U5, Department of Commerce and'or the ULS. Department of State to release such
technology or technical data to the beneficiary and the petitioner will prevent access to the conirolled technology or
technical data by the beneficiary until and unless the petitioner has received the required license or other authorization to
releasa it to the beneficiary.
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H-1B Visas

Step 3: Apply for a H-1B Visa
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H-1B Visas

The Public Access File

Public Access File

Certified LCA (ETA9035)
Rate of pay for the H-1B worker
Actual wage memorandum

Prevailing wage determination
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H-1B Visas

Maintaining the Public Access File

= Required Contents:

— LCA, including instructions executed by
employer and employee

— Prevailing Wage Documentation
— Health Benefits Summary
— Actual Wage Memorandum

= Highly Recommended Contents:
— Notice of Posting
— Posting Notice Certification

— Written acknowledgment or other proof that
the beneficiary received a copy of the LCA

— Specific salary data the employer used to
calculate actual wage
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-1 Visas

The L-1 Visa Classification enables a U.S. employer to transfer
a nonimmigrant worker from one of its affiliated foreign offices
to one of its offices in the United States

L-1 Temporary Work " INCLwoED
Visa for Intracompany
Transferee Application

How to Obtain a Temporary Work Visa through a ULS. Employer Transfer
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L-1 Visas
Two types of L-1 Visas:

= | -1A: Intracompany Transferee
Executive or Manager

= |-1B: Intracompany Transferee
Professional Employee with
Specialized Knowledge
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-1 Visas

Application Process

= Same as H-1B

. US L1 Visa

application process -
; -
« EXCEPT: Employer USHS S g

Completes the L i ‘;:
Classification . Wl |
Supplement to Form
1-129
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-1 Visas

L Classification Supplement to Form 1-129
= Section 1, Part 1: Classification Sought

= Employer will select either L-1A manager or executive
or L-1B specialized knowledge

L Classification Supplement to Form I-129
Department of Homeland Security

U5, Citizenship and Immugration Services

1. Name of the Petitioner

-]

1. Name of the Beneficiary
3. This petition is (select only ome box): [ | a. An individual petition [ b. A blanket petition
4.a. Doss the petitionsr employ 50 or more individuals in the 17.5.7 Oves [wie

4 b. If yes, are more than 50 percent of those employes in H-1B, L-14, or L-1B nonimmigrant stafs? Oves [Qte

Section 1. Complete This Section If Filing For An Individual Petition

1. Classificadon sought (select only one box): [ a.L-14 manager or executive [ b. L-1E specialized knowledze

DONOVAN | HATEM Lte

counselors at law




-1 Visas

Period of Stay

= All qualified L-1 employees will be allowed a maximum
Initial stay of 3 years

= Qualified L-1 employees entering the United States to
establish a new office will be allowed a maximum initial
stay of 1 year

L-1 Petition Fees

= Carefully review USCIS’s webpage titled “H and L Filing Fees for
Form 1-129, Petition for a Nonimmigrant Worker” to determine
which supplemental fees are required

DONOVAN | HATEM Lte

counselors at law




Part 2. Employment-Based
Green Cards

Adjustment of Status
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Adjustment of Status

9 Steps for Adjustment of Status

Steps for Adjustment of Status
1. Determine if you are eligible to apply for a Green Card
- You or someone else must file an immigrant petition for you (if applicable)
. Check visa availability (if applicable)
. File Form 1-485
. Go to your Application Support Center appointment
. Go to your interview (if applicable)
. Respond to request for additional evidence (if applicable)
. Check your case status

. Receive a decision
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Adjustment of Status

" PERM Labor |
Certification

Non- e Prevailing
Immigrant Wage Request
Status (H-1B, * Recruitment

L1, etc.) Period
* File PERM
Application
\  (Priority Date) )
~__________________“

1-140
Immigrant
Petition

1-485
Adjustment of
Status (Green

Card

Application)

Receive
Green Card
(Permanent
Residency)
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Adjustment of Status

Eligibility for Adjustment of Status
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Adjustment of Status

Employment-Based (EB) Visa Preference Categories

First Extraordinary C';‘%h?;’t‘i’gn
Preference Ability Required
Advanced Labor
5 %?g?e”ndce Degree Certification
Holders Required
_ Labor
Third i ificati
. No Labor
Fourth Special Certification
Preference Immigrants Required
Fifth Business Cerlfi’cfli?:%rtion
Preference Investors Required
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Adjustment of Status

Permanent Labor Certification Process
(PERM)

PER M

is a test of the
US Labor Market

ads searching for
qualified workers
who want the job
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Adjustment of Status

Form 1-140
Immigrant petition for Alien Worker

Instructions for Petition for Alien Workers USCIS
Form I-140
Department of Homeland Security OME Mo. 1615-0015

U.S. Citizenship and Immigration Services Expires 04/30/2018

What is the Purpose of This Form?

Form I-140 15 used to petition U.S. Cifizenship and Immugration Services (USCIS) for an imnugrant visa based on
employment.
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Adjustment of Status

Form 1-485

Application to Register Permanent Residence or Adjust Status
What happens after?
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Part 3: Compliance

REGULATIONS
 RULES - LAW
Y REUREMENTS
~ COMPLIANCE
~ STANDARDS
TRANSPARENCY

POLICIES - h_
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Form 1-9 Overview

e The Immigration Reform and

Control Act (IRCA)

Revised Form -9 Now
Mandatory
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Form 1-9 Overview

e Form [-9 MUST be completed for each
newly hired employee

 Form I-9 must be completed within 3
days of employment

e There are 3 Sections to Form 1-9
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Form 1|-9: Section 1

Newly hired employees MUST complete and sign
Section 1 no later than the first day of
employment, but not before accepting a job offer
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Form 1-9; Section 1

: mployee ; tation (Empioyees must complete and sign Section 1 of Form I-9 no later
fhan the first day of employment, buf nof before accepling a job offer.)
Last Mame (Family Name)

| am aware that federal law provides for imprisonment andior fines for false statements or use of false documents in
connection with the completion of this form.

| attest, under penalty of perjury, that | am (check one of the following boxes):

[] 4. An alien authorized to work -~ until (=xpiration date, if applicable. mmiddiyyyy)
Some aliens may write "MIAT in the expiration date field. [See instructions]
Aliens authorized fo work must provide only one of the following document numbers to complete Form /-3:
An Alien Regisfration NumbesUSCIS Number OR Form -84 Admission Number OR Foreign Passporf Number.
1. Alien Registration Number/USCIS Number: 2
OR

2. Form |-84 Admission Mumber:'.2
OR

Dlddlﬂlseaprepmermtiﬂahl Dﬁpqauts}aﬂmtﬂﬁahrts}mﬂﬁmmmﬂdmmi
(Fields below must be complefed and signed when preparers and/or franslators assist an employee in complefing Seclion 1.)

| attest, under penalty of perjury, that | have assisted in the completion of Section 1 of this form and that to the best of my
knowledge the information is true and correct.

Signature of Preparer or Translator 2 Today's Date (mmdddyyyy) 2
Last Mame (Family Name] ') First Name (Given Name) 2
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Form 1|-9: Section 2

 Employers or their authorized
representatives MUST complete and
sign Section 2 within three (3)
business days of the employee’s
first day of employment

 Employers or their authorized
representatives MUST physically
examine one document from List A
or a combination of one document
from List B and one document from
List C on the “Lists of Acceptable
Documents”
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Form 1-9; Section 2

mqieteandsgl&eﬁm?ﬂm.’im lhysafﬁeen]ﬂqeesisfﬁynfalphm You
imust physically examine one agocument from Lisf A OF a combination of one document from List B and one document from List C a5 listed on the TLisis
of Accepiable Documents. )

List A
Identity and Employment Authorization

Docurnent Tite 71 Documant Title (2

Issuing Authority ) Issuing Authority' 2

Expiration Date (if any)mmddyyyy) 21 Expiration Date (if amy)immdafyyyyl 2

— 7 TR Code - Seclons 28 3
Additional Information & Dw Mot Wirlie In This Space

|ssuing Authority 71

D ent Mumbes

Evpiration Date (i any)(mmiadyyysl 1)

Certification: | attest, under penalty of perjury, that (1) | have examined the document(s) presented by the above-named employee,
{2) the above-listed document(s) appear to be genuine and to relate to the employee named, and (3) to the best of my knowledge the
employee is authorized to work in the United States.

The employee's first day of employment (mmiddiyyyy): . {See instructions for exemptions)

Signature of Employer or Authorized Representative (7! Today's Date (mmiddyyyy) ' | Title of Employer or Authorized Representative (2
Last Mame of Employer or Authonzed Represantaiive )| First Name of Employer or Authonized Represantafive 7| Employer's Business or Organization Name (2

Employer's Business or Organization Address (Street Number and Name) w
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Form 1|-9: Section 2

« USCIS Anti-Discrimination Notice: An employer cannot
specify which document(s) the employee may present
from the List of Acceptable Documents

 Form |-9 Acceptable Documents can be found on
USCIS’ website by clicking: Forms - 1-9, Employment
Eligibility Verification - [-9 Central - Acceptable
Documents

Documents = =
that Establish & B & Documents

: that Establish
sy identr W that Establish + EcaplaNE
Employment Identity Authorization

Authorization
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Form 1|-9: Section 2

Acceptable Documents: List A

i Hurmame
- SPECIMEN
TESTV

"GCiEe Catogory Carod

. UD-poe-311 G099  SRCODDO000ETT
O iy of Dearth Ly
Ethiapla

" ROy R
T ol inteh
1 ] JAN 1920

*iu.‘.qunn'r CARD * .

4 "*'_'Am"':'* mﬂ, W ;

&
3
3
o
o
5
?
£
+
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Form 1-9; Section 2

Acceptable Documents:
List B List C

M SUSSIPPL DRIVEI% N | e SR e
70 ‘ % lertifivation pf Birth Abvoad
I(@ » : Mlcémglppl I

4d LIC NO
| 123456789 0111212 IDENTIFICATION
3 008 01/12/1967 K CARD

1 SAMPLE
2 CONNOR M, JR
© '8 123 MAIN ST AR 5
JACKSON, MS 39216-1234 B o . %4 iD' N
| 4a 1ss 01/10/2016 o= - 123456789
cass R 9a exo NONE 12 ResT NONE ‘ . 4b EXP
15 sex M 16 HeT 5'-08" : : © L e 01/12/2021

18 Eves BLU ’ 01/12/1999

5 DD 0123456789012345678901234
UNDER 21 UNTIL

S el c 7 01112/2020
ance. W”;JGL UNDER 18 UNTIL

01/12/2017
1SAMPLE
2JANICE
8123 MAIN ST {
JACKSON, MS 39216-1234

42155 01/1012016 ! INOTA

Fiomy £ DRIVER

. Al eves BRO LICENSE

'89012345678901234
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Form 1-9; Section 3

Section 3 should be completed by employers in
either a reverification or rehire situation

Section 3. Reverification and Rehires (To be completed and signed by employer or authorized representative. )

Last Mame (Family Name) First Mame (Given Name) Date (immiddiyyy)
Doe Date Employee Begins Employment

C. If the employee's previous grant of employment authorization has expired, provide the information for the docwment or receipt that establishes
cantinuing employment authanzation in the space provided below.

Document Titke Dacurment Mumbear Expiration Date (i any) (mmddddyyyl
01/01/2020

| attest, under penalty of perjury, that to the best of my knowledge, this employee is authorized to work in the United States, and if
the employee presented doecument(s), the document(s) | have examined appear to be genuine and to relate to the individuoal.

Tﬂﬂ%ﬁ{fﬁvﬂm}ﬂﬂ Mame of Employer or Authonzed Representative
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Form 1-9: Section 3

Employee Name from Section 1- Last Name (Famdy Name) |2 First Mame {Given Name) 5

3 Reveriﬁcalinn and Rehires (To be complefed and signed by employer or authorized representative.)
Date of Rehire (if applicable) @

| attest, under penalty of perjury, that to the best of my Imnwle-dge, this employee is authorized to work in the United States, and if
the employee presented document(s), the document(s) | have examined appear to be genuine and to relate to the individual.

®» @06
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Correcting -9 Forms

Correcting Form

I-9 Mistakes Missing Forms
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Retention of Documents

Retention of |-9

= Duration of employment

= Later of either 3 years

after date of hire or 1

year after termination of

employment ended

= Copies of form I-9

Retention

Forms |-9 must be retained for:
3 years after the date you hire an employee

1 year after the date employment terminates, whichever is later.

Example:

John Smith was hired on November 1, 2014, and on July 5, 2016,
employment was terminated.

November 1, 2014 + 3 years = November 1, 2017
July 5, 2016 + 1 year = July 5, 2017
The retention date is November 1, 2017

= SR Revised Form 19, Employment Elginiity Form
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Part 4: Immigration Audit
Process

Businesses are receiving Notices of Inspection
(“NOI”) from DHS’ Immigration and Customs
Enforcement (“ICE”) Division
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Results of Inspection

Following an inspection of documents, ICE will provide
notification to an employer. The most common notices
Include:

Form |-9 Inspection Process

= Notice of Suspect Documents Notce o

Inspection (NOI)

» Notice of Discrepancies

= Notice of Technical/Procedural

Failures

7 N
o v e
,// \ s 2"
/ substantive / / Technical ;’
/  Violations / f Violations /

= Warning Notice

= Notice of Intent to Fine (NIF)
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Notice of Intent to Fine (NIF)

ICE will issue a NIF if there Is evidence of
violations for substantive, uncorrected technical,
knowing hire and continuing to employ
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Technical or Substantive
Violations
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Penalties for Non-Compliance

 Monetary penalties may range from $375 to $16,000 per
violation

* Penalties for substantive violations, including failing to
submit an -9 when requested by ICE, range from $110 to

$1,100 per violation. 8 CFR §274a.10(b)(2)

* Five criteria in determining size of penalty
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Fraud - Generally

18 U.S.C. § 1546(a)

Anyone who knowingly makes a false statement on
an application to USCIS for anything requiring a
representation under oath of a material fact (i.e.
visas, work authorizations, sponsorship
applications for alien employees) is subject to
Imprisonment for up to 25 years. Foreign nationals
may be imprisoned and/or removed from the U.S.
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Document Fraud
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Fraud Investigations

Fraud Detection and National Security </
Directorate (FDNS): developed to -
enhance national security and ensure
that the right benefits are offered to
correct beneficiaries

FDNS developed Administrative Site
Visit and Verification Program
(ASVVP) to enable FDNS to randomly
visit employers that have submitted I-
129 petitions on behalf of employees
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FDNS Site Visits

Examples of FDNS questions to employer:
= How many persons employed
= How long has company been in business

= Number of H-1B employees employed —
full and part-time

= Number of lawful permanent residents or
foreign nationals

Examples of FDNS questions to employee:
» Employee’s title, responsibilities and
salary
= Employee’s education
= Who paid the H-1B filing and legal fees

DONOVAN | HATEM Lte

counselors at law



FDNS Site Visits

How to prepare for FDNS site Visits:

= Establish protocols

— Verify credentials
— Counsel involvement

= Train stakeholders
— Do not guess
— Ask for time

— Coach employees in advance,
iIncluding reception

— Counsel review
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Part 5. Recent Changes In
Immigration Law
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USCIS Will No Longer Provide Deference to
Prior Adjudications for Nonimmigrant
Petitions

U.S. Department of Homeland Security
tizenship and Immigration Services
i fthe Dire (MS 2000)
Washington, |
ARRRLA, - s

Newr. U.S.Citizenshi
and Immigration
Services

October 23, 2017 PM 6020151
Policy Memorandum

SUBJECT: Rescission of Guidance Regarding Deference to Prior Determinations of
Eligibility in the Adjudication of Petitions for Extension of Nonimmigrant Status
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USCIS Issues New Form to Obtain Work
Authorization Document and Social Security
Number Simultaneously

U.S. Citizenship and
Immigration Services

New USCIS Form Streamlines Process to Obtain a Work
Authorization Document and Social Security Number
Simultaneously

Release Date: Oct. 2, 2017
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The DHS Terminates Deferred Action for
Childhood Arrivals (DACA) Program

g2l .S, Department of
= A .
:@h, Homeland Security
NV /5

{#_\n -l,'l':'

Memorandum on Rescission Of
Deferred Action For Childhood
Arrivals (DACA)

Release Date: September5, 2017
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USCIS Expands In-Person Interview
Reguirements for Certain Permanent
Residency Applications

g
@
“Upsee
U.S. Citizenship and
Immigration Services

USCIS to Expand In-Person Interview Requirements for Certain
Permanent Residency Applicants

Release Date: Aug. 28, 2017
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USCIS is Denying Pending Forms I-131 for
Abandonment Due to International Travel

. AMERICAN
IMMIGRATION
LAWYERS
ASSOCIATION

Practice Alert: USCIS Is Denying Pending
Forms I-131 for Abandonment Due to
International Travel

AILA Doc. No. 17081867 | Dated August 18, 2017
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Questions?
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Contact Information

Gwen P. Weisberg, Esq.

Partner, Chair of Immigration Practices
gweisberg@donovanhatem.com
Direct: (617) 406-4591

Molly E. Manson, Esq.
Associate
mmanson@donovanhatem.com
Direct: (617) 406-4524

Donovan Hatem LLP
© 2017
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